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a 
(THE) CARRIERS ACT, 1865 
INTRODUCTION 


‘The Law of Carriers’ as a subject, is''a_ part 
the mercantile law. Like the law of contract, it 
part of the common law of England as adopted in this 
mtry with a few modifications here or there. 


Persons who carry goods or passengers, for hire or 
tuitously, by land, water or air, are the carriers. They 

, governed by the common law as departed from by the 
ecial legislations or by statutes. In India, among the 
nd carriers, the railways are governed under Indian 
ailways Act, 1890, and the road transport vehicles under 
e Carriers Act, 1860. The sea carriers are governed 
ader the Carriage of Goods by Sea Act, 1925, and the 
ternational air carriers by the Carriage by Air Act, 1934. 
he inland air carriers are still governed under the com- 
~ \on law, (but see Central Government Notification, 1963). 


The road carriers have acquired a great importance 
1 recent days on account of speedy, though gradual deve- 
ypment of road transport in India. Due to its speed, an* 
cient operation by the private companies, the roid 
-ansport has emerged as a serious competitor to the tradi- 
onal carrier of the goods viz., the Indian Railways. 


= The law of common carriers is partly written and 

artly unwritten law of the land. ‘The rights and liabilities 
£ the Railways’ are found in Sections 72, to 80 of the 
adian Railways Act, 1890. Before the amendment in 1961, 
he rights and liabilities of the railways, as carriers, were 
soverned by sections 151, 152 and 161 of the Indian Con- 
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tract Act, 1872. They were treated as mere bailee i 
the goods. This position existed much prior to the pass 
of the Indian Railways Act in 1890, As pointed out in Ye 
‘Statement of objects and reasons’ of the Carriers’ yg 
1865, the rule as applicable to the Indian Railway Com), 
nies is contained in Section XI of Act XVIII of 1854, ue 


is as follows :-~— BS 


“The liability of such a Railway Company for loss “ 
injury to any articles or goods to be carried by thes 
other than those specially provided for by this Aé 
Shall not be deemed or construed to be limited, or | 
anywise affected by any public notice given, or ar 
private contract made by them, but such a Railwa, 
Company shall be answerable for such loss or injury 
when it shall have been caused by gross negligence or 
misconduct on the part of their agents or servants”’. 


The object clause of the Carriers’ Act, 1865 refers to 
the several reasons for enacting a law in India on the lines. 
of the English Carriers Act, 1830. Quoting Justice Story, 


the Statement of Objects and Reasons further reads as 
follows :— 


“It was, in fact, long Supposed in England that, while 
a carrier would by contract relieve himself fror 
most of his liabilities, his power of doing so stoppec — 
short of liability for negligence or misconduct. Suc) 


America. But a series of decisions in the Englis’ 
Courts overturned the older doctrine, and it was sett] — 
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Introduction 


_ the view taken by the Calcutta High Court in Mootoora 


1872, was to relieve common carriers from the liability 


the Contract Act, 1872, the Carriers Act, 1865, 
already in existence was not repealed and its provisions 


Kant’s case (supra). 


The Bombay High Court in Kuverji’s case (supra) had 
taken the view that the effect of the Indian Contract Act, 
of insurers answerable for the goods entrusted to them 
‘at all events’, except in the case of loss or damage by 
the act of God or the Queen’s enemies, and to make them 
responsible only for that amount of care which the Con- 
tract Act requires of all bailees alike in the absence of 
special contract. Five years after this decision, the same 
point was brought before the Calcutta High Court. The 
case was referred to the Full Bench and the Court came 
to the conclusion that the liability of the common carriers 


were not affected by the Contract Act, 1872. 


Lord Macnaghton, on behalf of the Privy Council ob- 
served that the Carriers Act, 1865 was framed by the Indian 
Legislature on the basis of English Carriers’ Act, 1830. 
The Indian Contract Act, 1872, was framed subsequently 


by ‘the Indian Legislature. The Contract Act. does not 


protess to be a complete code dealing with the law relating 
to contracts. It purports to do no more than to define and 
amend certain parts of that law. As a result of passing of 

3 which was 


were not re-enacted under the Contract Act, 1872. At the 
date of the Contract Act, 1872, the law rélating to common 


‘carrier was partly written, parily unwritten law. THe 


written law is untouched by the Contract Act, 1872. The 


‘unwritten law was hardly within the scope of an Act 


intended to define and amend the law relating to contracts. 
The obligation imposed by law on common ca?tieér has 
nothing to do with contract in its origin. It is a duty 


_cast upon common carriers by reason of their exercising 


a public employment for reward. ‘A breach of this duty 
is a breach of the law, and for this breach an action lies 
founded on common law, which action does not require the 


4) 


(The) Carriers Act, 1865 


aid of a contract.to support. it. The Carriers Act, 1865 
was left unrepealed and since it is not expressly repealed 
nothing in the Contract Act, 1872 is to affect its provisions. 


The combined effect of sections 6 and 8 of the Carriers 
Act, 1865 is that, in respect of property not of the descrip- 
tion contained in the schedule, a common carrier may! 
limit his liability by special contract, but, not so as to get 
rid of his liability for negligence. If the rights and liabi- 
lities of the common carrier are governed by the Contract 
Act, 1872 and not by the Carriers Act, 1865, a common) 
carrier can further reduce his liability to the minimum by 
entering into a special contract. He may thus exclude, 
himself from his liability for negligence and the criminal 
act, either on his part or on the part of his servants or 
agents. The intention of the legislature to enact a special | 
statute for the benefit of the carriers as well as the consig- 
nor, was not to take away certain benefits granted in| 
favour of the consignor by subsequent enactment unless 
such subsequent enactment wholly or partially repeals the 
former statute expressly. oe 


The liability of a common carrier as an insurer was ~ 


an incident of the contract between the common carrier 
and the owner of the property to be carried. Again, such 
an incident is not inconsistent with the Indian Contract 
Act, 1872 merely because it is not express. When such 
an incident is express then it forms part of section 152 
of the Contract Act. It is therefore clear that the Indian 
Contract Act, 1872 was not intended to deal with the law 
relating to common carriers, and notwithstanding the 
generality of some expressions in the chapter on bailments, 
common ecarriers are not within the Indian Contract Act, 
1872. 


The rights and liabilities of the Railway Administra- 


tion, prior to the Indian Railways (Amendment) Act, 1961 
was governed by Section 72 of the Indian Railways Act, 
1890. For the purpose of carriage of goods by the railways, 
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Section 72 (now substituted) provided that the Railway 
Administration was merely a bailee of the goods and ani- 
mals carried by the railways and as such they were 
Soverned by Sections 151, 152 and 161 of the Indian Con- 
tract Act, 1872, The Railway Administration was there- 
fore not liable for the loss or damage of the consignor’s 
goods unless such loss or damage was occassioned by negli- 
gence or misconduct of the servants and agents of the Ad- 
ministration. The amended Act has taken away that right 
and by the substituted section 72, the Railway Adminis- 
tration is made liable like any other common carriers for 
the loss or damage of the consignor’s goods, 


The international Air Carriers are governed by the 
Carriage by Air Act, 1972 to give effect to a convention for 
the unification of certain rules relating to international car- 
riage by Air. The inland Air Carriers are now governed by 
the Indian Carriage by Air Act, 1972. The carriers of pas- 
sengers by inland Airways are also on the same footing. 
The air carriers can limit their liabilities by entering into 
a contract with the passengers. (See ministry of Transport 
Notifications No. 10-A/39-63 dt. 17-12-1963. 


The Carriage of Goods by Sea Act, 1925 was passed 
by the Indian Legislature for sea-going vessels. Prior to 
passing of the Carriage of Goods by Sea Act, 1925, the . 
common law of England was applicable to sea carriers 
and not the provisions of the Contract Act. 


Since the Carriers Act, 1865, the Carriage of Goods 
by Sea Act, 1925, and the Carriage by Air Act, 1972 are 
framed on the line of the English Acts on these subjects, 
the Indian Courts are always guided by the rules of 
English law on the subject, unless it be the circumstances 
which did not warrant the applications of such rules and 
interpretations thereof. The recent judgement of the 
Kerala High Court in R. R. N. Ramalinga v. Narayana, 
AIR 1971 Ker. 197 has criticised the normal approach of 
looking to the English Iaws for guidance. ‘The fact that 
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once the rules of English common law were normally 
adopted as indicating rules of justice, equity and good 
conscience need not compel continuance of the same ap- 
proach for all time’. The judgment further reads ‘if, under 
Indian conditions the enforcement of a particular Indian 
Statute has stood the test of time there is nothing wrong 
in adopting such statutory law as indicating rules of justice, 
equity and good conscience”. In effect, the judgment is 
on the point that where a dispute could be decided by 
referring to the provisions of the Indian statute, a refe- 
rence to the English law on the point is not necessary. 


A carrier of passengers in law is neither an insurer nor 
precluded from making a special contract with his passen- 
gers which may either enlarge, diminish or exclude his 
general duty to exercise care. In Indian Airlines Corpora- 
tion v. Jothaji Maniram, AIR 1959 Mad 285, it was held 
that the rights and liabilities of the inland Air Carriers are 
not governed either by the Carriers Act, 1865 or the Car- 
riage by Air Act, 1934, though the Airlines Corporation was 
a4 common carrier. Its rights and liabilities were governed 
by the common law: At the common law, the Airlines 
Corporation was entitled to enter into a contract absolving 
its liabilities even against negligence. 


The Carriers’ Act, 1865 is the first statutory enactment 
in India by which common carriers are enabled to limit 
their liability for loss or for damage to property delivered 
to them to be carried. Since a special contract limiting 
the liability of the common carrier under Section 6 of the 
Carriers’ Act, 1865 is in derogation to the common law, 
the provisions of the Carriers’ Act, 1865 must be construed 
strictly. 


(THE) CARRIERS ACT, 1865 
(ACT IIL OF 1865) 


Statement of Objects and Reasons 


“The defective state of the Law of India in respect of 
the lhabilities of carriers, whether companies or indivi- 
duals, has for some time past attracted the attention of 
the Governor-General in Council, but it was thought desi- 
rable to postpone any enactment on the subject, until it 
should be seen whether the labours of Her Majesty’s Com- 
missioners for preparing a Body of Substantive Law would 
relieve the Indian legislature from the necessity of special 
legislation. 


Meantime, however, the question has become press- 
ing, from the increase in the numbers of carrying com- 
panies, from the transfer of part of the Government car- 
rying business to one of them, and from the prospect of 
Tramways being constructed under Act XXII of 1863 (to 
provide for taking land for works of public utility to be 
constructed by private persons or companies, and for regu- 
lating the construction and use of works on land so taken). 
The necessity for prompt legislation has further been urg- 
ed on the Government in petitions, and by the Government 
of Madras in an official letter. 


The Bill now published by the Viceroy’s permission 
follows the principles, though not the form or language, 
of the English Statutes regulating the liability of carriers. 

The earlier sections extend to India the principle em- 
bodied in the English Statute II Geo. IV and I Will. IV. 
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Cap, 68. They relieve carriers from the extraordinary 
liabilities which would be imposed on them by the delivery 
to them, without notice, of articles of peculiar value or 
perishableness. Any customer, delivering to the carrier 
any of the articles enumerated in the Schedule, must dec- 
lare them, and then the carriers may charge at a higher 
rate for the additional risk, in conformity with a scale to 
be publicly exhibited in his place of business. Under 
the ordinary law of contract, the carrier might relieve him- 
self from the liability by such a notice but it would be 
necessary to bring the notice home to the customer by 
evidence. From the necessity of giving such evidence, the 
carrier will now be relieved by this enactment. 


By Section VI it is provided that the carrier shall not 
rid himself of his liability for articles, neither unusually 
valuable nor perishable, by any public notice, but (unless 
he be the owner of a Tramway) he is permitted to modify 
his legal obligations by special contract. 


Section VII extends to Tramways constructed under 
Act XXII of 1863, the same rule which is applied to Rail- 
ways by Act XVIII of 1854. It seems highly expedient 
that the same law should, if possible, be made to govern 
both Railways and Tramways. 


The rule applicable to Indian Railway Companies is 
contained in Section XI of Act XVIII of 1854, and is as 
follows :— 


“The liability of such a Railway Company for loss or 
injury to any articles or goods to be carried by them 
other than those specially provided for by this Act 
shall not be deemed or construed to be limited, or in 
anywise affected by any public notice given, or any 
private contract made by them; but such a Railway 
Company shall be answerable for such loss or injury 
when it shall have been caused by gross negligence or 
misconduct on the part of their agents or servants.” 


10 


Statement of Objects and Rezsong 


On this Section the Government of Madras observes: 
“The first clause prohibiting any private contract in limita- 
tion of liability goes far beyond the Common Law of 
England and Statute 17 and 18 Vic., Cap. 31, S.VII, which 
admits of such contracts if just and reasonable. It is diffi- 
cult to see why a Railway Company in India should be 
deprived of that power of protecting itself by special con- 
tract which a Railway Company in England possesses. If 
the latter clause of the section, which makes a company 
liable for gross negligence or misconduct of their agents, 
is meant to relieve them from liability in all other cases, 
it would be Well to say so by distinct negative words. But 
it is very questionable whether so wide an exemption from 
responsibility is desirable or was intended”, 


If however, the word ‘only’ be supplied after ‘answer- 
able’ in the last line but three of the extract from the 
Railways Act as printed above, the Section become intel- 
ligible. It limits the liability of Railway Companies to 
the consequences of gross negligence or misconduct on the 
part of their agents or servants, but declares that from 
this liability so limited they shall not be allowed to relieve 
themselves by any kind of contract. There cannot indeed 
be much doubt that the intention of the Legislature was to 
place all Railway Companies in what was once supposed 
to be the exact position of a carrier who had contracted 
for himself as favourably as the law of England would 
permit. 


It was, in fact, long supposed in England that, while 
a carrier could by contract relieve himself from most of 
his liabilities, his power of doing so stopped short of liabi- 
lity for negligence or misconduct. Such is the view of the 
law taken by Mr. Justice Story in his ‘Commentaries on 
the law of Bailments’’, Section 549, and such is understood 
to be still the law in America. But a series of decisions 
in the English Courts overturned the older doctrine, and 
it was settled that a carrier could, by a properly framed 
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contract, deliver himself from liability even for miscon- 
duct or negligence. The liberty thus conceded was, how- 
ever, found to be a practical evil, and the English Iegis- 
lature intervened by 17 and 18 Vic., Cap, 31. 


The nearly contemporaneous enactment of the Indian 
Legislature, embodied in Section XI of Act XVIII of 1854, 
is obviously aimed at the same object. 


It seems very undersirable to adopt the rule contained 
in Section VII of 17 and 18 Vic., Cap. 31, which permits 
companies to contract themselves on certain conditions, 
out of their liability for negligence. The Section in ques- 
tion has been severely condemned by the present Lord 
Chancellor of England on the ground both of obscurity of 
expression and of difficulty of application : (Peek v. The 
North Staffordshire Railway Company, 32 Law Journal 
N.S. Q. B. 241). On the other hand, the rule of the Indian 
Legislature is comparatively simple; it would probably be 
sustained by the general sense of the mercantile commu- 
nity and it is especially applicable to a country in which 
there exists considerable difference of opinion as to the 
general liabilities of carriers.” 


Gazette of India, Extraordinary, 
dated — 1-8-1864, Page 2. 
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(THE) CARRERS ACT, 1865 
(ACT II OF 1865) 
(14th February, 1865) 


An Act relating to the rights and liabilities ef Com- 
mon Carriers. 


I, For Proceedings relating to the Bill, see Gazette of 
India, 1864 Supplement, p. 497, and 1865, pp. 51, 64 and 65 


Commentary 


1. This Act is framed on the line of the English 
Carriers Act of 1830 with some modifications. It is not 
an exhaustive code in itself. This act enables the common 
‘carrier to limit his liability by a special contract if he 
chooses togdo so otherwise his liability is absolute as an 
insurer. Before the passing of this Act the English Com- 
mon Law rule that a common carrier is liable as an insurer 
against all risks, save and except the act of God or the 
King’s enemies was in force in this country. How it was 
that the Common Law of England came to govern the 
duties and liabilities of common carriers throughout India 
is not known but the fact that it was so is beyond any 
dispute, 


The common carriers as a class were recognised much 
before the passing of the Carriérs Act, 1865 and that this 
class was governed by some special law and that was 
English Common Law. Irrawaddy Flotilla v. Bugwandas, 
18 Cal. 620 and Indian Airlines Corporation v. Jothaji 
Maniram AIR 1959 Mad. 285 are the 2 cases decided on the 
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footing that the Indian Contract Act, 1872 does not guide 
the rights and liabilities of the common carriers though 
the Carriers Act, 1865 allows the common carrier to enter 
into some special contract for the carriage of goods. In 
Irrawadly Flotilla’s case it was observed that the obligation 
on the carriers’ part is an obligation independent of con- 
tract and further that, prior to the passing of the Carriage 
of Goods by Sea Act, 1925, the common law of England 
was applicable to common carriers and not the provisions 
of the Indian Contract Act, 1872 relating to bailments. 


In the Indian Airlines Corporation’s case (supra) it was 
observed that the Carriers Act, 1860 cannot apply to the 
case of Carriage of Goods by Air, for the term ‘Common > 
Carrier’ as defined in Section 2 of the Carriers Act, 1865 
does not include a carrier by air. So the liability of a 
carrier by air cannot be found on the basis of Section 8 of 
the Carriers Act, 1865. It was further observed that the 
Carriage by Air Act, 1934, relates only to the international 
carriage and cannot apply to the case of carriage of passen- 
gers or goods by air within India and since there are no 
statutory rights, duties and liabilities in respect of non- 
international carriage by air in India, the dispute has to 
be decided on the principles of ordinary law, that is, those 
contained in the Contract Act and the principles of English 
law which have been held to be applicable to common 
carriers in India. | 


Earlier in Kuverji’s case (Kuverji v. G. I. P. Railway, 
3 Bom., 109) it was held that the effect of the Indian Con- 
tract Act, 1872, was to relieve common carriers from the 
absolute liability as an insurer and they were held res- 
ponsible only for the amount of care which the Act re- 
quires of all bailees alike. iets 4 


Ay 


ry 


In Moothoora Kanta Shaw v. I. G. S. N. Company, 10 
Cal, 166 (FB) a different view was taken by the Full Bench 
of the Calcutta High Court and subsequently confirmed 
by the Privy Council in Irrawaddy Flotilla’s case (supra). 
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2. It is now settled law in India that a common 
carrier, unless he is protected by a special contract or by 
statute, is liable as an insurer of the goods except where 
loss or damage is on account of an act of God or by State’s 
enemies or the fault of the consignor or inherent defect 
in the goods. 


3. In India the sea going vessels and railways are 
governed by Carriage of Goods by Sea Act, 1925, and the 
Indian Railways Act, 1890 (as amended by Act 39 of 1961) 
respectively. Though they are common carriers they are 
taken on different footings as far as their liabilities are 
concerned. The liabilities of the Railways were governed 
under Sections 151, 152 and 161 of the Contract et, 1872, 
prior to the amendment (Act 39 of 1961). The Indian 
Railways (Amendment) Act, 1961 totally changed the 
responsibility of the Indian Railways. By the substituted 
Section 73 of the Indian Railways Act, 1890, the responsi- 
bility of Indian Railways was converted from that of 
bailee into that of common carriers. 


4. The Carriers Act, 1865 was passed by the Indian 
Legislature on 14th February, 1865, The Act was declared 
to be in force in the whole of India except the scheduled 
districts by Law and Local Extent Act (XV of 1874) S_ 3. 


The Act was repealed in part by Act IV of 1879; IX 
of 1890 and X of 1914. 


It was repealed as to Carriers by Railway Act IV of 
1879. Section 7 of the Act so far as it relates to Railways 
has been repealed by Act IV of 1890 and a portion of 
Section 2 ie. after the interpretation of the word ‘person’ 
has been repealed by Act X of 1914. 


The Act was amended by Act X of 1899 and Act XIII 
of 1921 and adopted by A. O. 1937. 
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The words ‘negligence or’ were omitted and the words 
within brackets at the end of the Section 8 were added 
by Act XIII of 1921. : 

Section 10, regarding notice to the carriers of the loss 
or injury was added by Act X of 1899, 


Section 11 has also been added by Act XIII of 1921. 
Some words here have also been substituted by A.L.O. 1950. 


PREAMBLE 


Whereas it is expedient not only to enable carriers to 
limit their liability for loss of or damage to property deli- 
vered to them to be carried but also to declare their liabi- 
litiy for loss of or damage to such property occasioned by 
the negligence or criminal acts of themselves, their ser- 
vants or agents; it is enacted as follows :— 


1. Short Title 
This Act may be cited as THE CARRIERS ACT, 1865. 


I. Under the common law as applicable in England, 
a common carrier is liable practically as an insurer of the 
goods against all risks, except the Act of God or of the 
King’s enemies. That liability can be regulated by a 
contract entered into between the parties. Under the 
common law of England, therefore, the liability of the 
common carrier is absolute unless he limits his liability 
by a special contract entered into with the consignor. 


Under the Roman Law, the liability of a common 
carrier is different. The Roman Law does not conceive of 
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an absolute liability and the Roman Law has been adopted 
by many States in Europe. 


The rights, liabilities and duties of a common carrier 
in India are governed by the English Law, save and except 
where a statute is enacted by the Indian Legislature for 
a particular class of common carriers. Under the Carriers 
Act, 1865, therefore, the common law liability of a common 
carrier has been modified only to the extent that it can 
be limited by a special contract as provided for under 
Section 6 of the Carriers Act, 1865. Niranjan Lal Ratan- 
kumar v. River Steam Navigation Co. Ltd. and another. 
AIR 1967 Assam and Nagaland 74. 


2. The duties and liabilities of a common carrier are 
governed in India by the principles of the English Common 
_ Law on that subject except where they have been departed 
from by special statutes like the Carriers Act, 1865, or 
the Railways Act, 1890, or the Carriage of Goods by Sea 
Act, 1925, and notwithstanding some general expression in 
the chapter on bailments, a common carrier’s responsibility 
is not within the Indian Contract Act, 1872. Contract to 
carry goods by sea on the deck of a ship; not being govern- 
ed by any special statute, English Common Law Rules 
apply and therefore it is open to the carrier to protect 
himself from liability of all kinds of loss or damage by 
appropriate clauses in the Bill of Lading. Orient Ship, 
Supplying Co. Ltd., v. Kalamarsand Company, Steamship 
Company. AIR 1951 Tra.-Cochin 1. 


3. The Carriers Act, 1865, is the first Statutory en- 
actment in India as far as the common carriers are con- 
cerned. By this Act the rights and liabilities of the com- 
mon carrier in India are defined. The preamble recognises 
the fact that the law as it existed prior to the passing of 
this Act imposed such a burden of liability upon common 
carriers that it was expedient to enable them to limit their 
liability and thus free themselves from the absolute com- 
mon law liability. According to the preamble, it was 
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intended that the common law liability of the common 
carrier as it existed prior to the passing of the Carriers 
Act, 1865 should be left untouched by the Act, but so far 
as the imposition of any liability is concerned the only 
liability expressly imposed is for loss caused by negligence 
of the carriers or their servants or agents. Choutmull 
Doogur & Others v. The River Steam Navigation Co. 24 
LL.R. Cal. 786 (803). 


The preamble of the Act is divided into two parts 
namely the common carriers’ rights to limit their liabi- 
lities and to enable them to declare their liabilities. The 
second part of the preamble indicates that the object of 
the Acts is to restrict the power of exemption of the com- 
mon carrier from liability e.g. under Section 8 of the Act, 
a common carrier cannot exempt himself from negligence 
or criminal act, even if there is a contract to that effect. 
In other words the Act offers some protection to the 
common carrier against the common law rule of the abso- 
lute lability but the Act further declares that such pro- 
tection is not available to him when loss or injury to the 
goods is caused on account of his negligence or criminal 
act. 

Under Section 4, a common carrier is not liable for 
loss of or damage to articles of value exceeding Rs. 100/- 
unless the consignor has declared the nature and the value 
of the articles. Section 4 further provides that a common 
carrier is entitled to charge higher rate of charge after 
giving public notice for the extra risk undertaken by him. 


Section 6 enables the common carrier to limit his lia- 
bility by a special contract but again under Section 8 he 
is not exempted from his liability for loss of or damage to 
the goods occasioned by negligence or criminal act of the 
carrier or any of his servants or agents. 


Section 10 which was inserted by the Indian Carriers 
Act, 1899 lays down that no suit against the common 
carrier shall be instituted for loss or damage to the goods 
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unless a written notice is given to the carrier within six 
months from the date of the knowledge of loss or injury. 
to goods before the institution of the suit. Section 10 is 
mandatory and it protects the common carrier against the 
institution of suit for damages for loss or injury to the 
goods without a written notice being served upon him 
or where the notice is given beyond the time limit pres- 
cribed by Section 10 of the Carriers Act, 1865. 


4. The first object of the Carriers Act was not to 
fix any fresh liability on the common carrier, but to en- 
able him to free himself from the hability which the com- 
mon law had already fixed upon him. He can take ad- 
vantage of Section 6 of the Act to free himself subject to 
Section 8 of the Act. 


5. A common carrier in India is not merely a bailee 
as we understand and his liability against the loss or 
damage is more than what Sections 151, 152 and 161 of 
the Indian Contract Act, 1872 provide. He is an insurer 
of the goods so to speak and in the absence of a special 
contract under Section 6 his liability is absolute. By 
entering into a special contract under Section 6 of the Act, 
the common carriers’ liability may either be governed by 
the Indian Contract Act, 1872 or by the English Common 
Law. Indian Air Lines Corporation v. Keshavlal. AIR 1962 
Cal. 299. Unlike the English Common Law on this sub- 
ject, a common carrier in India has only a right to limit 
his liability under Section 6. If he does not choose to take 
advantage of the provisions of the Act as enacted by the 
legislature then by necessary implication his liability 
which the common iaw imposes upon him shall continue 
unlimited. 


5. The English Act on this subject. speaks for more 
effectual protection of the common carriers. In England, 
the Carriers’ Act 1830 (with the amendments in the 
Carriers Act Amendment Act, 1865; the Statute Law Re- 
vision Act, 1888; the Railways Act, 1921) was passed with 
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thé primary object of protecting common carriers from 
the great risk which they ran under the common law in 
carrying parcels containing articles of great value in a 
small compass. The object clause reads as follows :— 


“Whereas by reason of the frequent practice of bankers 
and others of sending by the public mails, stage coaches, 
waggons, vans, and other public conveyances by land 
for hire parcels and packages containing money, bills. 
notes, Jewellery, and other articles of great value in small 
compass, such valuable property is rendered liable to 
depreciation, and the responsibility of mail contractors, 
stage coach proprietors, and common carriers for hire is 
greatly increased: And whereas through the frequent omis- 
sion by person sending such parcels and packages to notify 
the value and nature of the contents thereof, so as to 
enable such mail contractors, stage coach proprietors, and 
other common carriers, by due diligence to protect them- 
selves against losses arising from their legal responsibility, 
and the difficulty of fixing parties with knowledge of noti- 
ces published by such mail contractors, stage coach pro- 
prietors, and other common carriers, with intent to limit 
‘such responsibility, they have become exposed to great 
and unavoidable risks, and have thereby sustained heavy 
losses!” 


Section 1 of the said Act provides that “no mail 
contractor, stage coach proprietor, or other common car- 
rier by land for hire shall be liable for the loss of or injury. 
to any articles or property of the description: (that is to 
say gold or silver coin of this realm or of any foreign 
State) or any gold or silver in a manufactured or unmanu- 
factured stage, or any precious stones, jewellery, watches, 
clocks or time-pieces of any description, trinkets, bills, 
notes of the Governor and company of the Banks of Eng- 
land, Scotland and Ireland respectively, or of any other 
Bank in Great Britain or Ireland, orders, notes or secu- 
rities for payment of money, English or foreign, stamps, 
maps, writings, title deeds, paintings, engravings, pictures; 
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gold or silver plate or plated articles, glass, china, furs 
or lace (not machine made lace-Carriers Act Amendment 
Act, 1865) or any of them contained in any parcel or 
package which shall have been delivered, either to be 
carried for hire, or to accompany the person of any passen- 
ger in any mail or stage coach or other public conveyance, © 
when the value of such article or articles or property 

aforesaid contained in such parcel or package shall exceed 
the sum of twenty-five pounds, unless at the time of the 
delivery thereof at the office, warehouse or receiving house 
‘ of such main contractor, stage coach proprietor or other 
common Carrier, or to his, her or their-book-keeper, coach- 
man or other servant, for the purpose of being carried or 
of accompanying the person of any passenger as aforesaid 
_ the value and nature of such article or articles or property 
shall have been declared by the person or persons sending 
or delivering the same, and such increased charge as here- 
inafter mentioned, or an engagement to pay the same, be 
accepted by the person receiving such parcel or package.” 


6. Property 


The Carriers Act, 1865, makes no distinction between 
personal luggage and goods or merchandise and hence 
makes no difference whether the lost articles are personal 
luggage or merchandise and ihe carrier will not be allowed 
to say that he only agreed to carry luggage and not mer- 
chandise as it happened in I.G.N. and Co. v. Gopal Chandra 
Guin, 41 C. 80. 


In this case plaintiffs brought a suit against the carriers 
for the loss of 6 packages of Matka Silk thread booked 
as luggage for conveyance by a steamer from Malda 
to Kasim Bazar. It was destroyed by fire owing to 
the negligence of the carriers. On behalf of the carri- 
ers, it was argued that the property in question wag 
delivered to them as luggage which contained only 
merchandise and, there was no contract to carry mer- 
chandise and therefore they were not liable. 
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It was held that the Carriers Act, 1865 speaks of only 
‘property’ delivered and that there cannot be any doubt 
that the packages of Matka Silk were property deli- 
vered within the meaning of the Act. 


Where a passenger booked his package containing 
toilet articles as passengers’ luggage and it was lost in 
transit. Held, under Section 74 of the Indian Railways 
Act, 1890 the Railway Administration was liable. Union 
of India v. Benode Kumar, AIR 1962 Cal. 48 (52); 65 Cal. 
W.N, 727. 


The word ‘property’ under this Act means moveable 
property. 


7. Property delivered. 


The word ‘delivered’ has got no special significance. 
It refers to the physical act of making over the custody ~ 
of the goods by the plaintiff or somebody on his behalf to 
the carriers or their agents. There must be, however, 
mutual consent between the parties in order that the custo- 
dy of the goods may conveniently pass from one to the 
other, and this consent may be even implied from the cir- 
cumstances of each case. River Steam Navigation Co. Ltd. 
and another v. Shyam Sunder Tea Co. AIR 1955 Assam 65. 


Delivery under this Act means actual delivery. Grant- 
ing of receipt by the carrier is not essential for the com- 
pletion of delivery. In Narsinggirji Manufacturing Co. v. 
G.LP. Railway, 21 Bom. L.R. 406, the plaintiff through his 
agent took the goods to*the railway station for the pur- 
pose of booking the same to another station. The con- 
signment notes were given by the agent to the Goods Book- 
ing Clerk, who registered the consignment in his book but 
issued no formal receipt in the form of railway receipt. 
The goods were stacked in the forward yard along with the 
consignment of gunny bags. The goods were destroyed 
by fire on account of a spark from the running engine of 
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the defendants railway. No water was available imme- 

diately on account of defect in hydrant. Finally the water 

was brought from adjacent mill, In a suit brought by the 

consignor, the lower court dismissed the suit on the ground 

that there was no delivery of the goods’to the railway com- 

pany within the meaning of Section 72 of the Railways 
Act, 1872. The plaintiff appealed.— 


Held, the delivery by the consignor to the railway 
company was proved the moment the goods were taken 
into the goods forwarding shed and the railway company 
was negligent in the manner they allowed the goods to be 
stacked inasmuch as they failed to take necessary measure 
to protect the goods. 


In Governor General of India v. Jubilee Mills, 54 
Bom. L. R. 652, plaintiff with a view to despatch certain 
bales brought them to the railway station and stacked them 
on the platform with the permission of the railway autho- 
_rities as no waggon was available immediately. No for- 
warding note was tendered and no receipt for despatch 
_Was passed by the Goods Booking Clerk. Bales, were des- 
_ troyed by fire from a spark from running engine. In a suit 
by plaintiff to recover the value of the goods, it was held 
that the station master has accepted the goods and such 
acceptance was sufficient to constitute the defendant rail- 
way as bailee of the goods and since they failed to take 
_ sufficient care to protect the goods they were liable. 


8, Negligence 


Negligence in a legal sense is a negative rather than a 
positive term and in any given circumstances is the failure 
to exercise that care which the circumstances demand. 
Negligence is therefore simply neglect of some care which 
a person is bound by law to exercise towards somebody. 
Where there is a duty to take care, the degree of care 
required in the particular case depends on the accompany- 
ing circumstances. Under the Carriers Act, 1865, a car- 
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rier’s liability against the negligene is absolute and no 
amount of stipulations or conditions in the consignment 
note will absolve him from his liability against the negli- 
gence. 


9. Criminal Acts: 


An act is criminal if it is plainly forbidden by law. 
This is not an exact defination of the word ‘criminal act’. 
As a general rule there is nothing in the character of an 
act or omission which determines whether it is a criminal 
offence and the only test is the nature of the liability which 
it entails. Catell v. Iresan E.B. & E.91. 


An act which is not punishable in one place may, in 
another district, amount to a criminal offence. In parti- 
cular, nothing in the moral character of an act or omission 
can distinguish a civil wrong or make it a criminal offence. 
There are many breaches of statutory regulations and bye- 
laws which, because they are punishable in criminal pro- | 
ceedings, must be classified as criminal offences although 
they do not involve the slightest moral blame. 


The ‘criminal act’ under the Indian Penal Code and 
especially in relation to the Carriers Act, 1865, may be 
defined ‘as an act done by the carrier dishonestly and with 
_ fraudulent intention to misappropriate or to convert to his 
own use the property entrusted to him by the complainant 
to be delivered’, 


The act or omission is therefore criminal if the carrier 
fails to deliver the goods to the party whose name is shown 
as ‘consignee’ in the consignment note issued by the carrier 
and also fails to account for such property. If the carrier 
- gives some explaination, which may be reasonably true, 
even though it may not be believed by the trial judge or 
the jury, he or they must acquit him. 1933 Cal 900 (Major 
Robert Stiart Wouchope v. Emjeror.) See = also- Gopal 
Kishan Majumdar v. State of Tripura, AIR 1955 Tripura 
39: 1955 Cri L.J. 1936. 
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10. Servants and Agents: 


A ‘servant’ is a person who acts under the direct con- 
trol and supervision of another and who is bound to obey 
all reasonable orders Siven to him in the course of his work 
and duties. 


An ‘agent’ is a person who only takes his instructions 
from another in the performance of his work and acts 
accordingly. He is not bound to obey the orders of the 
principal and is not Subject to his control or supervision- 
ChandiPrasad Singh v. State of Uttar Pradesh, AIR 1956 
S.C. 149, 


11. The Act has been declared to be in force in the 
whole of India, except the Scheduled District (Section 3 of 
the Local Extent Act 1874 (15 of 1874). It has been extend- 
ed by modification under Section 5 of the same Act to the 
Scheduled District hamely, Tarai of the Province of Agra, 
Ajmer and Mewada. It has been also extended to the new 
Provinces and the Merged States 1949 (59 of 1949) and also 
the States of Manipur, Tripura and Vindhya Pradesh by 
the Union Territories (Laws) Act 1950 (30 of 1950) (Vindhya 
Pradesh is now part of State of Madhya Pradesh), By 
Act 4 of 1950 it has been extended to the State Merged 
in the State of Bombay. The State of Bombay is now 
divided into State of Maharashtra and Gujrat by the Bom- 
bay Organisation Act, 1961 (XI of 1961) It has been re- 
pealed as to carriers by rail by the Indian Railways Act, 
1879 (4 of 1879). For the Railways Act — see Indian Rail- 
ways Act 1890 as amended by the Indian Railways (Amend- 
ment) Act, 1961 (Act 39 of 1961), 


The Act has been extended to the Union Territories of 
Pondicherry and Dadar Nagar Haveli by Act of 1968, 
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SECTION 1: Short Title 


This Act may be cited as — 
THE CARRIERS ACT, 1865. 


SYNOPSIS 


1. Scope and applicability of the Act. 2. To whom 
the act applies. 


COMMENTARY 
1. Scope and applicability of the Act :— 


The Carriers’ Act, 1865 is passed with the object of 
protecting common carriers from the great risk which they 
ran under the common law. At the common law the labi- 
lity of a common carrier is absolute and he is more or less 
the insurer of the goods. The preamble of the Act says 
that the Act is passed to enable carriers to limit their liabi- 
lity for loss or damage to property delivered to them to be 
carried. The Act also enables a carrier to declare his liabi- 
lity for loss of or damage to such property occasioned by 
the negligence or criminal acis of himself, his servants or 
agents. The Act makes it clear that it was passed by the 
Indian legislature with a view to protect the carrier rather 
than protect the consignor of the goods, for sufficient pro- 
tection is available to a consignor or consignee of the 
goods at the common law and there was no necessity 
to pass the Carriers Act, 1865 if the object of the 
Act was not intended for the protection of the common 
carrier against the tyranny of the common law. The pro- 
tection is not available to a common carrier under section 8 
if loss or damage is caused on account of negligence or 
criminal act of the carrier, his agents or servants. The 
consignee is not required to prove negligence or criminal 
on the part of the carrier if there is non delivery loss or 
damage of the goods, 
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The protection available to a common carrier under 
this Act is not automatic but subject to his entering into a 
contract with the consignor of the goods limiting his liabi- 
lity against the loss or damage of the goods while in his 
hand or in the hand of his servants or agents. - If the con- 
signor fails to make the declaration under section 3 of the 
Act, the carrier is entitled to the protection, even though 
the carrier has not complied with section 4 of the Act in 
that he failed to post at the place of delivery the statutory 
notice which would have entitled him to make an increased 
charge. Hart v. Baxendale (1852) 6 Exch. 769 


Where a carrier acts as a common carrier, carries 
partly by sea and partly by land, the contract of carriage 
is divisable and the Act can be made applicable to the land 
part of the journey. Le Conteur v. London and South 
Western Rly Co. (1865) L.R.L. Q.B. 54. In such cases the 
burden is on the person who alleges that the act applies 
and that loss or damage occurred during the land journey. 
Baxendale v. Great Eastern Rly Co. (1869) L.R.4 Q.B, 244. 


The Act follows the principles, though not the form 
or language of the English Statutes e.g. The Carriers’ Act, 
1830 regulating the liability of carriers. Where there was 
no statute to govern the matter, €.g. in old native state of 
Travancore, rules of justice, equity and good conscience 
were applied to questions which arose for decision. As 
observed by Poti J. in R. R.N. Ramalinga v. Narayan, 
(AIR 1971 Ker, 197) “Whenever courts had to apply such 
rules of justice, equity and goods conscience, they were 
guided by the rules of English Common Law in the matter, 
unless it be the circumstances, did not warrant the appli- 
cation of such rules. Possibly no reference need be made 
at all to the English Common Law if the question is one 
covered by the Carriers Act, 1865, since that was the law 
in force in the rest of India for nearly a century and there 
is no reason why that should not be considered as indicat- 
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ing rules of justice, equity and good conscience. Th2 fact 
that once the rules of English Common Law were nornaally! 
adopted as indicating rules of justice, equity and good 
conscience (that was the case in the then State of Travan- 
core in certain matters not covered by statute) need not 
compel continuance of the same approach for all time. If, 
under Indian conditions enforcement of a particular Indian 
Statute has stood the test of time there is nothing against 
adopting of such statutory law as indicating rules of jus- 
tice, equity and good conscience...... ce 


2. To whom the act applies.— 


The Act applies to all common carriers of goods and 
articles. ‘The Postal Department carrying articles under 
Section 6 of the Bost Offices Act, 1898 can properly be 
discribed as a “statutory carrier” as distinguished from “a 
contractual carrier.” It was therefore held in Union of 
India v. The New Vijay Weaving Works, Guj. High Court 
Rev. Appin. No. 451 of 1970 that the Postal authorities are 
liable for. acts of tortious negligence committed by its 
officers as the department assumes the liability of a carrier. 
The postal department undertakes to carry article from 
one place to another. In fact, so far as ‘letters’ are con- 
cerned, the Government have an exclusive privilege of 
conveying them as provided by sections 4 and 5 of the Post 
Office Act, 1898. It is, of course, true that by accepting 
any article for carriage, the postal department does not 
become ‘a common carrier’ as defined by section 2 of the 
Act because, the said definition specifically excludes the 
Government from its ambit. Nonetheless, it cannot be 
denied that by virtue of the provisions of the Act itself 
the department assumes of the liability of a carrier. As 
‘a statutory carrier’ it does become a ‘statutory bailee’ 
liable to carry the goods entrusted to its care and to their 
destination. Eailment is not always a result of a contract 
between the parties. State of Gujarat v. Memon Mahomed 
Haji Hasam, AIR (1967) S.C. 1855. See also Union of India 
v. Firm Ram Gopal, AIR 1960 Cal. 672 where a contrary 
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view is taken. The Calcutta High Court has in Narayan 
Agrwall, AIR 1955 Cal. 371 taken a view similar to Gujarat 
High Court as referred above on different reasonings. See, 
commentary on Section 6 of the Act. Under U. K. Post 
Office Act, 1969 the postal authorities in the United King- 
dom is not a common carrier in respect of any of its acti- 
vities and is not liable for any loss or damage suffered by 
any person. Under section 30 of the said Act, the post 
office is subject to a limited liability in respect of registered 
inland packets but such acceptance of letters or packets 
for transmission through the post does not give rise to any 
contractual relationship with the sender or owner. See 
Triefus v. Post Office (1957) 2 AIl ER 387. 


An Angania who professes to carry articles and things 
of his customers indiscrimately is a common carrier though 
he does not own his vehicle and transports such articles 
and things by rail or road vehicles of another person. He 
is not in a better position than that of a forwarding agent 
who receives the goods from. his customers and sends the 
same though the vehicle of another in his own name. A 
forwarding agent who merely acts as intermediary in 
bringing about the contractual relationship between the 
owner of the goods and the carrier, the Act does not apply 
to him; but where he acts both as forwarder and carrier, 
he will come within the scope of the Act. Lee Cooper Ltd. 
v. C. H. Jeakins and Sons Lid. (1967) 2 Q.B.I. (1965) 1 ATI 
ER 280. 


A common carrier of animals is expected to provide 
vehicle reasonably suitable and sufficient for such animals 
as the profeses to carry and his rights and liabilities are 
within the Act. He is insurer of animals’ safety and he is 
not liable for accident if the same happens on account of 
inherent vice. Blower v. G. W. Rly, (1872) LR 7 CP 655. 
Where he is ready to deliver at the other end and con- 
signee after taking possession does not remove it, the lia- 
bility of the carrier ceases. Shephered v. B. and E. Rly. 
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(1868) LR 3 Exch. 189. A earrier of passengers are not 
within the purview of this Act and he is governed either 
under the Indian Railways Act, 1890 or by Carriage by 
Air Act, 1972. (See Commentry on Section 2 of the Act). 


SECTION 2: Interpretation clause. 


In this Act unless there be something repugnant in 
the subject or context — 
“Common Carrier” 


“Common carrier” denotes a person, other than 
the Government, engaged in the business of trans- 
porting for hire property from place to place, by 
land or inland navigation, for all person indiscri- 
minately : 


“Person”, 
“Person” includes any association or body of per- — 


sons, whether incorporated or not. 
[XK Xe eee a KOR ee 


NOTE: 
1. Definition in the General Clauses Act, 1897. 


2. The paragraph relating to “number” is repealed 


by the Repealing and Amending Act, 1914 (10 of 
1914). 


SYNOPSIS 


1. Who is a common earrier. 2. Place to place. 3. By 
land or inland navigation. 4. Private Carrier. 5. All per- 
sons indiscriminately. 6. Property. 7. Transporting for 
hire. 8, Business for transporting for hire. 9. Carrier’s 
lien for unpaid charges. 10. Demurrage. 11. Carrier of 
passengers. 12. Assaults on the passengers. 13. Refusal to 
carry goods. 14, Refusal to accept goods. 15 Forwarding 
agents, : 


30 


Section 2 Interpretation Clause 


The carriage by land means the carriage of goods by vehi- 
cles and includes steamer companies engaged in inland 
navigation through canals, river, lake or navigable waters. 
Ferries, ships, boats and rafts are used for such inland 
navigation. The Act deos not apply to steamers operating 
on the high seas. Kariandan Kumbar v. British India 
Steam, AIR 1915 Mad. 833. ILR 38 mad. 941. | 


3. By land or inland navigation.— 


The Act. applies to all land or inland water carriages 
unless such carriage is governed by some other statute. 
Thus, hoymen, lightermen, masters of general ships and 
common bargement are common carriers. Dale v. Hall 
(1790) 1 Wils 281; Rich v. Kneeland (1613) Cro Jac. 330; 
Naugent v, Smith (1876) 1 CPD 43 423. Where a loss or 
damage occurred on land transit for sea voyage, such loss 
or damage is covered under the Act, Gaya Muzafiurpur 
Roadways Co, v. Fort Floster Ind. Lid, AIR 1971 Cal 494: 
In such circumstances section 4 of the Marine Insurance 
Act, 1963 will apply and the carrier would be liable to the 
insurance company under the law of subrogation. 


4. Private Carrier.— 


The distinction between a common carrier and private 
carrier is important for the purpose of attaching liability 
against the loss or damage of the goods in transit. A 
common carrier is insurer of the goods and he is liable to ° 
the consignor or consignee in all events save and except 
where the loss is occurred on account of an Act of God, 
State’s enemies or inherent vice in the goods itself. Thus 
a common Carrier may not be liable in respect ofgperishable 
goods if the goods are delivered in time. So also where 
the loss or damage is on account of some supernatural act. 

A private carrier is not an insurer of the goods but 
merely a bailee and in case of loss or damage, the consignor ° 
or consignee must prove negligence on the part of the 
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private carrier to recover damages. R.R.N. Ramalinga 
Nadar v. V. Narayan Reddiar, AIR 1971 Ker. 197. In deter- 
mining whether a person is a common carrier or not the 
provisions of Motor Vehicles Act are also relevant. 
‘Husseinbhai Mulla Fida Hussein v. Motilal, AIR 1963 Bom. 
208; 65 Bom. L.R.152, The Licensee of a ferry boat is a com- 
mon carrier HajiShakoor Gani v. Valare Bros, AIR 1931 
Sindh.124, Public Carrier under Motor Vehicles Act isa 
commen carrier, R.R.N. Ramalinga (supra), Where a licence 
was granted to carry goods of all persons, except when due 
to special reasons he may refuse, it was held that a licensee 
was a common carrier. K.C. Dhar v. Ahmed Bux, AIR 
1933 Cal. 735. Everybody who undertakes to carry for any 
one who asks him, is a common carrier. D. P. Narasa 
Reddy v. Ellisettichina Venkata Subaya and another, AIR 
1964 A. P. 71. 


Different authors have suggested definitions of the 
term ‘common carrier’ in conformity with the definition 
given under the Act. According to Halsbury, a common 
carrier is “one who holds himself out as being ready for 
hire to transport from place to place the goods of any one 
wishing to employ him.” Story defines as “one who 
undertakes for hire or reward to transport the goods of 
such as choose to employ him from place to place’. See, 
Story on Bailments. This definition was cited with ap- 
‘proval in Bennet v. P.N.O. Steam, Board Company (1848) 
6 C.B. 775 (778). Wharton defines a common carrier as 
one “who undertakes to transport the goods of other per- 
sons from one place to another for hire.” Chitty defines — 
a common carrier as “a person who publicly professes to 
‘undertake for reward to transport the goods of all such 
persons a® desire to employ him.” See, Chitty on Con- 
tracts, Vol. II, Gu Edition. 


A carrier does not ceases to be a common carrier 
because he carries goods out of jurisdiction or overseas 
territories. Crouch v. London and North Western Rly Co. 
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(1854) 14 CB 255: Pianciani v. London and South Western 
Rly. Co. (1856) 18 CB 226. He is « common carrier even 
if he carries at fixed termini and not all or carry only from 
one place to another, though he is not a common carrier 
at intermediate places. Johnson v. Midland Rly. Co. (1849) 
4-Exch. 367. Where he professes to carry goods of parti- 
cular description and not all, he is a common carrier in 
respect of that description of goods which he professes to 
carry. He may limit his liability in respect of particular 
journey and carry goods at other destinations as common 
_ carriers. India General Navigation and Rly. Co. v. Dekhari 
Tea Co. (1923) 93 LJPC 108. = 


A person who carries goods ancillary to his other 
real business is not a common carrier and in this category 
forwarding agents, warehousemen, wharfingers, stevedores 
are to be placed. Where a forwarding agent partly acts 
as carrier and partly as forwarder, his hability in respect 
of carriage of goods e.g. from consignor’s factory to his 
own warehouse or customs’ warehouse, his liability to 
that extend may be governed under this Act. Lee Cooper 
Ltd. v. C. H. Jeakins and Sons Ltd. (1967) 2 Q.B. 1. 
Furniture removers are not common carriers where they 
carry goods by special contract. Fagan v. Green and Ed- 
wards Ltd. (1926) 1 K.B. 102. A carrier of passenger who 
offers to Carry any passengers who are ready to pay his 
fare is a common carrier unless such a carrier is governed 
by some special statute., e.g. railways by the Indian Rail- 
ways Act, 1890. In this category of cases are railways, 
state transport corporation and local road transport run 
by the private or local bodies. See, Baker v. Ellison (1914) 
2 K. B. 762. | 


A private carrier does not hold himself out as exercis- 
ing the public employment of a common carrier. He re- 
serves the right to accept the goods or rejects it and one 
who carries goods casually or occassionally. A private 
carrier selects the goods of his choice and also looks ¢o the 
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attractiveness of the freight he is getting. He does not 
accepts the goods indiscrimniately and when he accepts 
the goods by entering into a regular contract his liability 
is governed by the terms of the contract and not under 
the Act. 


A private carrier must exercise reasonable care and 
diligence in forwarding the goods as bailee. Houghland 
v. BR. BR. Law Ltd. (1962) 1 Q.B. 694, The real test for ex- 
clusion of his liability against the loss or damage is 
whether in the given circumstances he had exercised a 
sufficient degree of care. A private carrier is entitled to 
limit his liability by contract against the loss or damage 
of the goods. John Carter v. Hanson Haulage Ltd. (1969) 
1 All E.R, 103,. : 


5. All persons indiscriminately.— 


A common carrier carries the goods of all persons 
without discrimination. He may accept the goods for his 
particular route as professed by him. Such carriage is 
not of casual nature. The test is whether the transaction 
is of a casual or permenant nature as a result of his em- 
ployment. This question was considered by the Supreme 
Court in Biver Steam Navigation Co. v. Shyam Sunder 
Tea Co, (1961) 2 S.C.J. 595. The Supreme Court laid down 
the following test to determine whether a carrier is a 
common or a private carrier. 


“What he publicly pofesses. The public profes- 
sion may be made apparent by a public notifica- 
tion or by actually indiscriminately carrying all 
goods. Such profession may be limited to trans- 
port of particular kinds of and/or may be limited 
to one particular and/or to particular places.”’ 


The Privy Council in India General Navigatien and 
Railway Co. v. Dekhari Tea Co. 26 Bom, L. R, 571: AIR 


36 


Section 2 All Persons Indiscriminately 


1924 P.C. 40 defines the term “indiscriminately” in the 
following words, — 


“Tt means that persons so engaged in and catering 
for business satisfy the demands or applications 
of customers as they came and are not at liberty 
to refuse business.”’ 


. Where a licensee is granted a licence to carry goods of 
all persons, except when due to some reasons he may re- 
fuse, it was held’ that the licensee was a common carrier. 
K. C. Dhar v. Ahmed Bux, AIR 1933 Cal. 735, A carrier 
enters into a special contract for limiting his liability 
against the loss or damage of the goods. He does not 
_ thereby cease to be a common carrier. Ali Mohamed y. 

G. I. P. Railway, AIR 1915 Nag. 6, | 


The definition of a ‘common carrier’ in Section 2 would 
show that the main attribute of a common carrier is to 
transport for hire Property for all persons indescriminate- 
ly. The question whether a carrier is a private or a 
common carrier depends upon the nature of the public 
profession made by the carrier with regard to the carriage 
of goods undertaken by him elsewhere. It follows, there- 
fore, that the mere fact that a common carrier is engaged 
in the transport of goods from place on its transport system 
to place outside it, would not be sufficient to justify the 
conclusion that whatever Carriage it may undertake else- 
where is also in _ his capacity as a common carrier. In 
Tugun v. Dominion of India, AIR 1966 All 260, the plaintiff 
purchased betel nuts from Pakistan and booked the same 
With the River Steam Navigation Co. and India General 
Navigation and Railway Co., the defendants, for carriage 
to and delivery to him at Allahabad. When the consign- 
ment was delivered some bags were found missing. The 
consignment also passed over routes operated upon by the 
East India Railway Administration in addition to the East 
Bengal Railway. Plaintiff filed a suit to recover a sum of 
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money for the loss in transit whilst the consignment was 
in the custody of the East Bengal Railway. Plaintiff had 
executed a goods forwarding note. Relying on condition 
11 of the note, defendants contended that they held them- 
selves out as common carriers only so far as their trans- 
port system was concerned and that thereafter they ceased 
to be common carriers and became the agents of the other 
transport system and as such, were not liable for any loss, 
destruction etc. which might occur on transport system 
other than theirs. Held, the defendants were as much 
- common carriers for place following beyond their transit 
system as for place lying within it. | 


6. Property.— 


The Act does not define the word ‘property’. For the 
purpose of this Act, the word ‘property’ means any articles 
or things which is capable of being carried by the carrier. 
In other words, the term ‘property’ means moveable pro- 
perty and it includes merchantable goods as well as non- 
merchantable articles and things eg. personal luggage. 
I. C. N. and Co. v. Gopal Chandra Guin, 41 Cal, 80. 


The consignor who tenders the property to a common 
earrier for carriage impliedly warrants that the property 
in goods so tendered is fit to be carried in the ordinary way 
and are not dangerous. Brass v. Maitland, 6 E. & B, 481. 
This principle is not confined to carriers, but extends 
mutatis mutanis to all cases where any one is entitled to 
call on another to perform a public duty at his instance. 
The law on this point may be summarised in this way: 
Where a person requests another to perform a statutory 
duty, there is an implied promise to indemnify him if he 
suffers damage in the performance of it. In Great North 
Railway v. L.E.P. Transport (1922) 2 K.B, 742, a forwarder 
tendered Oxygen water to a carrier which damaged the 
goods of the other consignor. It was held that the for- 
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warder was liable to the carrier to the extent of damages 
suffered on the ground of a breach of implied duty. In 
arriving their decision to impose liability of the consignor 
the Court followed the earlier judgment of Bemfiled v. 
Goole Transport Co. (1910) 2 K.B. 94. In this case the 
Plaintiff was a keelman on the Hull River and the de- 
fendants delivered to him a series of casks which they des- 
cribed as general cargo but in fact it contained ferrosilicon, 
an extremely dangerous cargo, and one which gives off 
very poisonous gas. The keel man died and his wife was 
seriously ill. Held, the consignor was liable for committing 
a breach of an absolute warranty that the goods were safe 
to carry, and without informing the carrier that the goods 
were dangerous. 


The carrier is not expected to carry dangerous goods 
which endangers not only life and limbs but also his vehicle 
and other properties which he carries along with such 
goods. Unless the contract of carriage otherwise provided,’ 
the consignor must disclose the nature of property the 
Carrier is entrusted with for carriage. The consignor is 
expected to know the nature of goods he despatched or 
ought to have known on reasonable enquiry. See, Great 
Northern Railway Company v. LEP Transport and Deposi- 
tory Ltd. (1922) 2 K.B, 742. In this case consignor was 
held liable to the railway company who carried corrosive 
fluid without knowing the dangerous nature of the goods 
and it damaged felt goods of another consignor. In Farrant 
v. Barnes (1862) II CBNS 553, the consignor was held. lia- 
ble to the carrier for injury received by the carrier’s ser- 
vant as a result of carriage of carboy of nitric acid. A 
carrier who knowingly carried dangerous or other liquid 
or fluid substance without taking sufficient precautions to 
the safety of the other goods will be liable for loss or 
damage of the goods. In Ministry of Food v. Lamport and 
Holt Line, (1952) 2 L1.L.R.371. the carrier was held liable 
to the consignor of the maize cargo which was damaged as 
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a result of leakage of tallow carried in the same ship along 
with the maize. 

In the year 1956 the International Convention on the 
Contract. for the International Carriage of Goods by Road 
was signed at Geneva by many countries regulating carri- 
age of goods by road transport. Another Convention 
mostly among the European countries pertaining to the 
carriage of dangerous goods was signed at Geneva on 30th 
September, 1967. It is known as International Carriage 
of Dangerous Goods Convention (ADR), 


7. Transporting tor hire.— 

‘Transporting for hire’ means the carrier carries the 
goods for reward, whether in form of cash or kind. In 
general transport field such charges are known as ‘freight’. 
The word ‘freight’ is ‘reward payable on arrival of the 
goods ready to be delivered to the consignee in a merchan- 
table condition.’ Krait v. Burnett (1877) 25 W. R. 365. 
A gratitous carriage by a carrier under this section does 
not attract the provisions of the Act. When there.is no 
provision to the contrary, freight is payable on the delivery 
of the goods. Payment of freight and delivery of goods at 
the destination are, unless otherwise agreed, concurrent 
conditions. It is thus a condition precedent of the carrier’s 
right to recover freight that he should have delivered or 
should have been ready to deliver the goods. But a con-. 
signee can insist that before the hire charges are paid tu. 
the carrier, the carrier must deliver the goods in such a 
condition that they are substantially and in a merchantile 
sense the same goods as those carried. Asfar v. Blundell 
(1896) 1 Q.B. 123. 


If freight and other charges are marked ‘to pay’ the 
carrier is entitled to the charges the moment goods are de- 
livered to the consignee. If charges are agreed to be 
marked as ‘paid’ the consignor is bound to pay all the 
charges at the time of delivering the consignment to the 
carrier. The carrier has a lien over the goods to be deliver= 
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ed for the payment of his charges. He is entitled to 
withheld the delivery of the goods until all charges in- 
cluding freight, local taxes paid by him are paid to him. 
He is further entitled to claim demurrage if the goods are 
not released on payment of reasonable charges within free 
time allowed. 


8. Business for transporting for hire.— 


It means the persons who are doing the transporting 
business for reward. The term ‘carrier’ includes the per- 
sons actually transporting the goods by vehicles but also 
those who are receiving goods for carriage and professed 
themselves as transport agents. The Act will also cover 
persons who called themselves as ‘Lorry Agents’ and 
‘Clearing Agents’ if they receive goods for transport and 
transport it in their own name through the hired lorries 
€ven on commission basis. Persons who are merely supply- 
ing motor vehicles to the transporters on commission basis 
without claiming ownership of the vehicles are not covered 
under the Act, if it is proved on evidence that they are not 
booking any goods in their own name and have nothing 
to do with the transportation of the goods. Reference be 
made to the Maharashtra Mathadi, Hamal and Other 
Manual Workers (Regulation of employment and Welfare) 
Act, 1969 and the Goods transport unprotected workers 
(Regulation of employment and welfare) Scheme 1971 for 
the purpose of determining whether a person is ‘carrier’ 
or not. 


In G. M. Roadways Co. v. F. G. Industries Ltd. AIR 
1971 Cal. 494, the defence of the defendants that, they are 
merely ‘commission agents’ for the purpose of arranging 
hire of the lorries on commission basis was repelled by 
the Court on evidence and held that the defendants were 
carrier of goods and acted as transport contractor. It was 
also held that carrier of the goods need not necessarily 
own the lorries and the lory owners and drivers acted 
as defendants’ (carriers’) agents and not agents of the 
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plaintiff company and the lorry owners and drivers were 
not personally liable for damages to the plaintiff. A for- 
warding agent will not come within the difinition of the 
word ‘carrier’ for a forwarder merely arranges to send the 
goods in the name of the consignor to the transport com- 
pany. His activities are mainly confined to introducing 
the consignor to the actual carrier of the goods. If a for- 
warding agent accepts consignment note in his’ name, he 
would be deemed to be a carrier within the meaning of 
the act and he would be liable for loss or damage of the 
goods to the consignee. 


9. Carrier’s lien for unpaid charges.— 


Every common carrier has a particular lien on:the 
property carried for the freight payable. This right of 
lien exists as against the owner of the goods. Apart from 
contract, express or implied, he has, no lien upon the goods 
for anything beyond the price of carriage. This means 
that the carrier is entitled to detain goods if freight and 
other charges e.g. octroi, loading and unloading, demurr- 
age, insurance ete. are not paid to him at the time of de- | 
livery of the goods. 


At common law, the carrier has no lien upon the goods 
carried for a general balance of account due by the con- 
signee for the carriagé of other goods. If the carrier 
claims general lien, the burden is upon him. The right of 
a carrier to exercise a general or a particular lien does not 
arise until the transit of the goods is complete. He there- 
fore cannot stop the goods at the commencement of the 
journey. In Prenty v. Midiand Great Western Rly (1866), 
14 W. R. 314, it was held that where the consignor has sent 
several parcels for carriage, freight of which was paid on 
some and unpaid for the rest, the carrier had no right to 
exercise lien in respect of all the parcels. It was however, 
held in another case that the delivery of part of one con- 
signment of goods does not prevent the carrier from dis- 
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continuing delivery of the goods of the rest till the carriage 
of the whole consignment is paid. Re: McLaren, Ex parte 
_ Cooper (1879), 11 Ch. D. 68. 


Where the carrier exercises lien, he must keep gooss 
in safe and at a convenient place. Since the carrier is 
retaining the goods for his own interest, he has no right 
to charge for warehousing in the absence of a special con- 
tract to the contrary. Somes v. British Empire Shipping 
Co. (1866) 8 H. L. Cas. 338. 


Where the owner does not take delivery of the goods 
within reasonable time thereafter, the carrier is bound 
to take all necessary and reasonable steps to preserve it 
_ and though he may recover by action the charges to which 
he has been put in so preserving the goods, the lien for 
carriage does not extend to such charges. Great Northern 
Rly. Co. v. Shaffield (1874), L.R.9 Exh. 132. 


10. Demurrage.— 


Demurrage is a liquidated sum claimed by the carrier 
as and by way of warehousing charges in respect of the 
Storage of the consignment for delivery after the transit 
period is over. The carrier is entitled to charge demurrage 
_after the expiry of “free time” allowed within which the 
consignee or consignor is expected to take delivery and 
the consignor or the consignee has failed to do so. The 
demurrage charges are generally payable at the time of 
releasing the consignment from the carrier’s warehouse 
and rate are charged as per the agreement, between the 
parties. Where there is no such agreement, the rates are 
fixed by the Goods Transport Association or such other 
similar bodies. 


The demurrage charges are levied when there is a 
delay on the part of the consignor or consignee to release 


the goods within free time and not when the carriers take 
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time to ascertain the genuineness of the person who comes 
to release it. Where a railway receipt was lost and the 
railway took time for inquiries to satisfy themselves that 
the plaintiff was the real consignee, it was held that the 
railway were not entitled to charge demurrage from the 
plaintiff for the time taken up by railways for such inquiry. 
E.I. Rly. Co. v. Bhagwan 1 P. 15. 


In River Steam Navigation v. State of Assam, AIR 
1972, Assam, 110, it was held that where the consignee or 
the consignor refuses to release the goods from the carrier 
after paying freight charges and demurrage, the carrier is 
entitled to sell the goods. It was held in this case that 
where instead of releasing the goods, the consignee files 
the suit to recover the value of the consignment, the carrier 
is entitled to deduct the demurrage charges from the pro- 
ceeds of the sale of the consignment. In Krishna Marble 
- and General Siores v. Air Assam, 78 Cal. W.N. 911, the 
question arose as to how long the carrier is entitled to keep 
the consignment and go on claiming the demurrage char-. 
ges. In this case the defendant sold the goods to one G. 
and it was that firm which actually delivered the goods to 
the plaintiif-carriers for the purpose of carrying the same 
by steamer to the place of destination. The question arose 
as to whether at the date of making over the goods to the 
plaintiff the defendant was the owner of the goods and 
obtained the freight receipt in its name both as consignor 
and consignee. On facts the trial Court came to the find- 
ing that the defendant was the consignor and consignee 
combined of the said goods. The trial Court further found 
that in substance it was the defendant who was the owner 
and made over the goods to the plaintiff for carriage by 
steamer and agreeing to pay freight charges and also char- 
ges on account of demurrage in terms of the stipulation 
contained in the agreement on the reverse of the consign- 
ment notes. The Court’s finding that the defendant was 
the consignee and consignor was based on the following 
facts.— 7 . 
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(a) The consignment notes admittedly appear in the 
- name of the defendant both as consignor and the 
consignee. 


(b) Defendant merely asked for issuing a duplicate 

_ copy in the name of another firm of G. without 

pointing out that it was G. who was the owner of 

the goods and who actually booked the goods as 
owner for carriage to the place of destination, 


(c) The title of the goods in dispute at the material 
time did not pass to G. for it made payment of 
Sale price on 12.11.1975 whereas the goods were 
booked for carriage much prior to that date i.e. 
16.10.1957. Even under the Section 24 of the 

- Sale of Goods Act, the sale was not completed 
because the requirements of Cl. (a) and (b) of that 
section was not fulfilled. Thus the property in 
the goods did not pass in favour of another firm 
of G. till 12.11.1957, when payment was actually 
made. 


(d) From various statements made by the defendant 
prior to the filing of the suit, the defendant insist- 
ed on holding the plaintiff liable for the non-deli- 
very of the goods, 


Regarding the question of demurrage the Court held 
that plaintiff issued notice on 22.5.1958 for disposing of the 
consignment unless demurrage charges are paid but again 
issue a notice dated 28.7.1958 demanding payments of de- 
murrage. Plaintiff was held entitled to get freight and de- 
murrage at stipulated rate of Re. 1/- per diem upto 5.8.1958 
i.e. seven days after the issue of last notice and not for 
subsequent period for the Court held that plaintiff was 

_ aot entitled to claim demurrage till the date of filing of the 
suit but only for 60 days since after expiry of sixty days 
in accordance with the terms of the contract embodied in 
the consignment notes. The Court further held that plain- 
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tiff should have taken recourse to the alternative remedy 
by selling the goods as the delivery thereof was not taken 
by the defendant It would be unfair and improper for a 
Court of law to allow the plaintiff to go on increasing the 
demurrage even though it had remedy to minimise such 
charges on this head by disposing of the property under 
the contract. The plaintiff being in the position of a bailee 
was obliged to retain the goods against payment of 
freight and demurrage. Since the defendant did not move 
in the matter after filing the suit it was obligatory upon’ 
the plaintiff-carrier to place the goods at the disposal of 
the Court or to give sufficient proof as to the condi- 
tion of the goods atleast at the date of the trial and 
to show its preparedness to produce the goods on obtain- 
ing a suitable direction from the Court. Since the 
plaintiff has not done so it would be just and proper to 
deduct the value of the goods from the total amount which 
the plaintiff is entitled to claim from the defendant, 


11. Carrier of passengers.— 

A carrier of passengers in law is neither an insurer 
nor precluded from making special contract with his 
passengers which may either enlarge, diminish or exclude 
his general duty to exercise care. A. W. Luddit v. G, Q, 
Airways, AIR 1947 P. C. 151. A carrier of passengers is 
expected to carry the passengers with a very high degree! 
of care. This duty is so great that the carriers have to 
exhaust all resources to see that they are vigilant. Black- 
burn J. in MeCawley v. Furness Railway Co. 1872, 2 Q.B.57, 
observed, ‘‘the duty of a carrier of passengers is to take 
reasonable care of a passenger so as not to expose him to 
danger, and if they negligently expose him to danger, and 
he is killed, they might be guilty of manslaughter; and 
they would certainly be liable to the relatives of deceased 
in damages.”’ : 


The carrier of passenger may by a special contract 
entered into with the passenger may limit his liability 
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against the damages but he cannot exclude his liability by 
a special contract against criminal responsibility. Similar- 
ly, Halsbury (third edition) at page 765-766 says as 
follows.— 


“There are no statutory terms and conditions for 
the carriage of passengers, but, as a common 
carrier would vary his liability by making a spe- 
cial contract, so railway undertakers can carry 
passengers on their own terms and conditions by 
means of a special contract usually made between 
the undertakers and the passengers by buying of 
a ticket,” 


Hence, a specific contract between a passenger and a 
carrier exempting the carrier wholly from liability for the 
neglect or default of his servants, is valid and enforceable. 
A. W. Luddit v. G.-C. Airways (supra). The carrier of 
' passenger is not liable if he proves that he and his agents 
have taken all necessary measures to avoid the damage 
or that it was impossible for him or them to take such 
measures. In the carriage of goods and luggage the carrier 
is not liable if he proves that the damage was not occasion- 
ed by negligence in pilotage or negligence in handling of 
the aircraft or in navigation and that, in all other respects, 
he and his agents have taken all necessary measures to 
avoid the damage. If the carrier proves that the damage 
was caused by or contributed to by the negligence of the 
injured person the Court may exonerate the carrier wholly 
or. partly from his liability. A common carrier of goods 
is liable for the safe delivery of the goods entrusted to him. 
for carriage, unless the nature of the contract entered into! 
has the limitation of the liability under the Act made ex- 
pressly or in writing or the facts are such that for the 
contract in question a contractor was departing from his 
usual business and engaging in different type ofsbusiness 
from that of acommon carrier. Indian General N avigation 
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and Railway Col. v. Dekhari Tea Co., 26 Bom. L. R. 571. 
In. Radhakrishnan Raddier v. Vankatesan Chettiar, AIR 
1964 Mad. 476, a passenger travelling by bus lost his 
luggage of betel nuts for which he paid extra fare. Held, 
he was entitled to recover the value of the luggage from 
the carrier on the ground that the carrier failed to use 
proper care to preserve the passenger’s luggage when he 
paid the extra-fare. er 


12. Assaults on the passengers. 

The carriers whether rail, road or water have to em- 
ploy persons to run their transport services whether they 
carry passengers or cargo. The persons who are employed 
by the carriers are sometimes exceed their authority andi 
indulage in unlawful things. For the unlawful acts of the 
servants committed during the course of their employment} 
the carriers’ liability depends upon whether on the facts 
the act done, albeit unauthorised and unlawful, is done in! 
the course of the employment, that question is itself a 
question of fact. In Baker v. Snell (1908) 2 K.B. 352, it 
was observed that the question was one of fact which ought 
to have been left to the jury. A jury, however, would be 
entiled to find that the act was done in the course of the 
employment only if there were facts proved which esta- 
blished the extent of the master’s duty and authority, ex- 
pressed or implied, and that the servant’s act was done 
under that authority. In Riddell v. Glasgow Corporation 
1911 S.C. (H.L.) 35, it was held that Glasgow Corporation 
was not liable for slander uttered by its servants namely, 
the rent collector charging the appellant for forging al 
rent receipt on the ground that the appellant failed to show! 
that the expression of such an opinion was within the scope 
of the rent Collector’s employment, 


In Kepper Bus Co. Ltd. v. Sa’ad bin Ahmed, (1974) 1 
W.L.R. 4082, the conductor employed by the defendant’s 
company hit a passenger with his ticket-punch, causing 
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the loss of the sight of the eye of the appellant. The Court 
of Appeal at Malaya held tnat the defendant was liable 
for the act of their servant but the Privy Council reversed 
the decision on the ground that, though the conductor’s 
duty was to maintain order in the bus on evidence it was 
‘not proved that there was any disorder among the passen- 
gers at the time of the assault on the passenger and that 
while assaulting the passenger, the conductor was not act- 
ing in the course of his employment. In this connection the 
case of Canadian Pacific Railway v. Blain (1903) 34 S.C.R.74 
was referred to. This case clearly indicates the liability 
of the carrier where it. was held that if a conductor on a 
railway knows or has the reasons to believe that there is 
a danger of affray among the passengers or that one of the 
passengers was likely to assault another passenger, it is his 
duty to prevent it and if he fails to do so the railway com- 
pany would be held liable. In Kepper’s case (supra) no 
such evidence was there. The case would have been de- 
cided otherwise if the conductor had assaulted one of the 
passengers in course of stopping fights among the passen-| 
gers because in that event he would have acted in the 
course of his employment, as observed by the Privy Coun- 
cil. 


In Jennings v. C.N.R. (1925) 2 D.L.R. 630, a Canadian 
case, the conductor struck 4 Negro passenger who drew 
the conductor’s attention that his ticket was not checked. 
Here, the railway company was held liable though the in- 
gredients in both Jenning’s case and Kepper’s case are 
similar. In Jenning’s case the decision went against the 
company because conductor in this case failed to carry out 
his duty in not checking the ticket of the appellant and 
when his attention was drawn he reacted in very hostile 
mannen. In other words, the conductor in Jennings’ case 
carried out his duty of which he was authorised to do but 
in illegal manner by assaulting a passenger = 


The other types of English cases on carrier’s liability 
established the fact that the carrier must take every possi- 
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ble care to safeguard the passengers in all reasonable 
manner. The carrier must exercise a higher degree of care 
for safe carriage of his passengers but at the same time a 
carrier does not owe a duty to protect a passenger from 
assault by a fellow passenger. Punder v. N, E. Railway 
(1892) 1 Q.B. 385 is the authority to support this view. But 
the Punder’s case was decided on the footing that the 
carrier at the time of entering into the contract of carriage 
with the passenger had no knowledge that he was required 
to take extra care to see that the passenger was not assault- 
ed by other passengers and there was no implied or express 
term in the contract to give protection against the assault. 
The test of foresightness was however, subsequently deve- 
loped and it was held in Adderly v. G, N. Railway (1905) 2 
LR. 378 that if the railway company admits a drunken 
person as a passenger in its carriage, a duty casts on the 
servant of the railway to see that other passengers are 
‘reasonably protected against the assault or injury commi- 
tted: by him. Since then the principle was extended and in a 
well known case of Donoghue v. Stevenson (1932) A.C.562, 
it was held that ‘the’ manufacturers owned a duty 
to the ultimate consumer whether the consumer 
was known to the manufacturers or not. It was suffice if 
the manufacturer knew or have reasons to know that his 
product will be ultimately consumed by the consumer» 
Thus, a duty to take care universally was recognised by 
this case. In recent case of Home Office v. Dorset Yacht 
Co. Ltd, (1970) A.C. 1005 the House of Lords held that 
even the Government owed a duty to take care to see that 
Borstal boys (i.e. children sent to correction school by the 
English Courts) who are under the care of correcting 
training under the Government do not cause damage to 
other persons’ property. But the English Courts have 
applied cation against extending the principle of 
Donoghue v, Stevenson (supra) too much. Smith v. 
Scott (1973). | : 
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13. Refusal to carry goods.— 


A common carrier is bound to accept the goods unless 
he has some reasonable excuse for not doing so. Instances 
for reasonable. excuses for refusing to carry goods are as 
Helos: — 


(i) That they are not of the class or character which 
_the carrier professes to carry. Carton v. Bristol 
& Execter Railway Co. (1861) 1 B. & S. 112, 


(ii) That the carrier is not operating on the route for 
which the goods are consigned.: 


(iii) That the carrier is short of accommodation to store 
: the consigned goods or that he has no room for 
the goods in his carriage. 


(iv) That the goods were brought at an unreasonable 
hours. . 


| (v) That the goods are of an exceptionally dangerous 
nature e.g. acid, explosives, 


Ai) That the consignor is not ready and willing to 
pay the reasonable charges fixed for the carriage. 


It was held in Great Western Railway Co. v. Sutton, 

(1869) L.R. 4 H.L. 226 (227) that an action lay against the 
carrier if he refuses to accept goods for carriage unless he 
had some reasonable excuse for not doing so. 


A carrier cannot always insist upon the nature of the 
contents of a package delivered to him being disclosed. 
Grouch v. London & N.W. Riy Co, (1854) 14 C.B, 255. If, 
however dangerous goods are carried, and the carrier is 
ignorant of their nature, the consignor is liable to the 
carrier for any damage which ensues. Brass v. Maitland 
(1856) 6 E & B. 470. This is so even if the consignor had 
no knowledge or means of knowing that the goods carried 
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were dangerous. In G. N. Railway Co, v, L.E.P. Transpor: 
and D. Ltd. (1922) 2 K.B. 742. 


The T. Company sent by railway some carboys 0: 
corosive fluid and also some felt hats. During 
the transit, the fluid escaped from carboys anc 
damaged the hats. Being common carriers, the 
railway company were liable for the damage, the 
value of the hats, to their owner. They filed < 
suit to recover this amount from the T. Company 
held, they were entitled to do so, upon an impliec 
warranty that the carboys were fit to be carried. 


If a earrier refuses to carry goods in the ordinary 
course, and an action is brought against him for such re- 
fusal, it is not necessary for the plaintiff to prove that he 
actually tendered the reasonable hire charges to the carrier 
when the goods were offered to him for carriage. The hire 
charges or freight is not due until the carrier has accepted 
the goods. Pickford v. Grand Junction Rly Co. (1841), 8 
M. & W. 372. It is sufficient if the consignor is ready and 
willing to pay the hire charges. If the consignor at the 
time of delivering the goods to the carrier offers only a 
part of the hire charges, the carrier is justified in refusing 
to accept the goods for carriage. Willingness to pay a part 
of the hire charges is not readiness and willingness to pay 
freight and a carrier will be entitled’to refuse to carry the 
goods. 7 


14. Refusal to accept the goods.— 


If the goods are refused when delivery is offered by 
the carrier, his liability, as far aS a common carrier is 
concerned is at an end. He then becomes an involuntary 
bailee of the goods, and, as such, is responsible only for 
the negligence of himself or his servants, unless there is 
some agreement to the contrary. The same position exists 
in respect of ‘self’ addressed goods when the delivery is to 
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be taken by the consignee himself or by his nominee, ser- 
vant or agent on the arrival of the goods at its des- 
tination, if the consignor or his agents, servants or nomi- 
nees do not release the goods within a reasonable time 
thereafter. The reasonable time under the circumstances 
will be the grace period, say 3 days or 7 days, depending 
upon the terms and conditions in the goods forwarding 
note during which no demurrage is charged by the carrier 
or his local agent, ' 


15. Forwarding Agent.— 


He is a person who carries on the business of arrang- 
ing the carriage of goods for other people. He is not a 
carrier in general term of the word ‘carrier’ because he 
does not take possession of the goods and does not deliver 
at the other end. A forwarding agent merely does the 
business on behalf of the owner to forward the. goods 
through the carrier, whether he is shipowner, railway or 
carrier by land or air. He is an intermediary between the 
owner of the goods and the carrier. Troy v. Eastern Com- 
pany of Warehouses, Insurance and Transport of Goods 
and Advances Ltd. (1921) 91 LJKB 632. A claim by the 
agent that he is a forwarding agent and not a carrier 
within the meaning of the Act is not conclusive if it could 
¥e shown that the agent acted both as forwarder and the 
arrier. This distinction is important in view of the fact 
hat if forwarding agent acts as mere forwarder, he is 
nerely an instrument in bringing about the constractual 
elationship between the owner of the goods and the 
arrier and in such an event the carrier shall be liable to 
he owner of the goods for damage or loss. Lee Cooper 
itd, v. U.C.H. Jeakings and Sons Ltd. (1965) 1 All ER. 280. 
Vhere a forwarding agent also acts as carrier, his relation- 
hip with the owner of the goods will be that of consignor 
hd a carrier, a direct contractual link between the custo- 
wer and a carrier. It is a question of fact in each 
ase whether an agent was acting a forwarding agent or 
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carrier or both depending upon the nature of the transac- 
tion; the language used by the parties in describing the 
role of the agent. In some cases it was held that though ¢ 
forwarding agent was acting as agent for consignee, he 
himself is liable as a principai to the actual carrier.. Gadd 
v. Houghton (1876) 1 Ex. D. 357. See also, Universal Navi- 
gation Co, Ltd. v. James Mckelvie and Co. (1923) A.C. 492. 


Where a forwarding agent partly acts as carrier and 
partly as forwarder, his liability in respect of carriage of 
goods, e.g. from consignor’s factory to his own warehouse 
or customs’ warehouse shall be governed by the Act. Lee 
Cooper Ltd. v. C. H. Jeakings and Sons Ltd, (1967) 2Q.B.1 
In respect of remainder of his duty he shall be governed 
by the law of agency. As a forwarder he is entitled to 
get all his expenses incurred by him and he is lable to 
make proper arrangements for the carriage and other an- 
cillary matters which he has undertaken e.g. customs 
clearance. Since he makes contracts with a third party as 
agent, he is not liable personally for any fault, loss or da- 
mages unless he knew such faults and failed to take im- 
mediate action to mitigate the damages. Marston’v. Ar- 
buckle (1971) 2 L1.L.R. 306. Once he engages a competent 
carrier of repute, he is not expected to supervise the 
earrier’s action in dispatching or transhipping the goods. 


The forwarding agent is not personally liable for his 
failure to insure the goods or payment of freight charges toa 
the carrier unless he has received definite instructions to 
that effect. WLR Traders v. British & Northern Shipping 
Agency (1955) 1 LI.L.R. 554. A forwarder is however, 
- personally liable for sending dangerous goods to-a carrier 
without disclosing the contents of the consignment in 
breach of an implied warranty. Great Northern Railway 
v. LEP Transport (1922) 2 K.B. 742. Where a man calls 
upon a common carrier to carry general cargo, thus relying 
simply upon the common law duty of the carrier so to do, 
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and without informing the carrier of the nature of those 
goods so as to enable him to judge of their fitness, there is 
implied by law a contract by the person making the re- 
quest to keep indemnified the person having the duty 
against damages arising from the fact that the goods are 
not such that he had the right thus to call upon the com- 
mon carrier to carry. Sheffield v. Barclay (1905) A.C, 392. 


SECTION: 3 


Carriers not to be liable for loss of certain goods above 
one hundred rupees in value unless delivered as such. 


No common carrier shall be liable for the loss of or 
damage to property delivered to him to be carried exceed- 
ing in value of one hundred rupees and of the description’ 
contained in the schedule to this Act, unless the person 
delivering such property to be carried, or some person duly, 
authorized in that behalf, shall have expressly declared to 
such carrier or his agent the value and description thereof. 


SYNOPSIS 


1. Declaration as to value and description of the con- 
signment. 2. Misdiscription or wrong description of the. 
property. 3. Value. 4. Loss or description of property 
delivered to be carried. 


COMMENTARY 


1. Declaration as to value and description of the con- 
signment 


This section should be read along with section 8 of the 
Act. This section affords protection to the common carrier 
against loss or damage of the goods if no declaration is 
made by the consignor as to the value and description of 
the article at the time of booking the consignment. The 
provisions of section 3 is mandatory and the consignor 
must declare value of the property to be carried if the 
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property is valued exceeding one hundred rupees and the 
article is one of the articles mentioned in the schedule to 


this Act, 


The Act does not prescribes any definite form for mak- — 
ing declaration. The consignor may make oral declaration 
or by forwarding a note or invoice along with the goods 
to be carried. The usual practice is to fill the Goods For- 
warding Note by the consignor duly signed by him or by 
his agent showing the nature of the consignment and value 
thereof. A specimen of Goods Forwarding Note is given 
in Appendix B. The words used by the consignor must be 
such as to give sufficient indication to the carrier as to the 
declaration under this Act. Robinson v. London & S. W. — 
Rly. Co., (1865) 19 CBNS 51: Fox v. London, M. & S. Rly. 
Co., (1926) IR 106. 


The consignor is not required to declare the value and 
—eontents of the consignment if such consignment is valued 
less than Rs. 100/- or article intended to be carried is not 
one of the articles given in the schedule to this Act. Where 
a package containing goods of scheduled and non-scheduled 
articles is lost, the value of the non-scheduled articles may 
be recovered although the value of the scheduled articles 
cannot be recovered in absence of declaration provided 
under this section, River Steam Navigation Co, Ltd. v. 
Jamunadas, AIR 1932 Cal. 344: 36 Cal WN 129, 


The liability is limited to the value declared and not 
the value of the actual contents of the package consigned. 
However, the carrier is at liberty to show that the actual 
value of the goods declared is much less than the declared 
value. A carrier is not entitled to deny the liability for 
loss or damage of the goods only because the goods are not 
properly described or on account of misdescribtion of goods. 
If the scheduled goods are glass or chinaware and if the 
value is less than Rs, 100/- a carrier shall be liable for the 
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loss even if no declaration is made. Glass is one of the 
articles mentioned in the Acti It was held in Owen v. 
Burnett Cr. & M. 553 that a ‘looking glass’ came within the 
description of ‘glass’ although it was not an article of great 
value in small compass. Paintings include pencil sketch- 
ings. It means something of value and on which skill has 
been bestowed in producing it. Woodward v. London and 
N. W. Rly. Co. 3 Ex. D. 121. Silk includes manufactured 
and unmanufactured state. It is a question of fact in each 
case which is to be treated as silk. E. I. Rly. v. Changa 
Khan, 42 C.888. ‘Leno’ means a kind of cotton gauge for 
caps, veils, curtains etc. It cannot be brought within the 
ambit of the clause which is “clothes, and issues embroi- 
dered with the precious metals or of which such metals 
form part”. New India Assurance Co. v. Savani Transport, 
(1958), Andh. L.T, 517: (1959) 1 Andh, W.R. 115. If a 
thing is merely accessory to an article within the schedule 
and is with the principal thing in any package carried by 
the carrier, such thing will come within the scheduled 
article. Henderson v. London and North Western Railway 
Co. (1870) L. R. 5 Exch. 90. It was held in Treadwin v. 
Great Eastern Railway Co. (1868) L.R. 3 C.P. 308 that if a 
case contains only articles within the Act schedule, the case 
and contents thereof will be within the schedule to the 
_ act. On the other hand if a case contains articles not with- 
in the schedule to the act and also articles which are within 
the schedule to the Act, the carrier is not protected in res- 
pect of either of the case or of such of its contents as are 
not within the schedule to the Act. See also Wyld v. Pick- 
ford (1841) 8 M. & W. 443. 


Where the consignor has declared the value and con- 
tents of the goods to be carried, the carrier accepts the same 
under his full common law liability as an insurer, unless 
such loss or damage results from an act of God, an act of 
the State’s enemies, the fault of the consignor or inherent 
vice in the goods themselves. The carrier is liable in all 
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events save and except as mentioned above even cases 
where he was robbed by highway men Forward v. Pittard 
(1785) 1 Term Re. 27(34); Goggs v. Bernard (1703) 2 Ld. 
Raym 909. 


2. Misdiscription or wrong description of the property 


The consignor is bound to describe the goods property. 
He must also give sufficient address of the consignee. The 
carrier is not responsible for loss or delay on acount of im-— 
perfect address. See Caledonian Rly. Co, v. W. Hunter, 
(1858) 20 Dunl. 1097; Pointin v. Porrier (1885) 40 JP 199. — 


True declaration as to the contents of the consignment 
is necessary to recover the full value of the consignment. 
The consignor need not disclose the contents of the consign- - 
ment if no question is ask to him about the contents of the 
consignment, but apart from this common law provisions, 
the consignor must disclose the contents and value of the 
articles under the provisions of this section to enable him 
to recover the full value. Failure to disclose or making 
false declaration, the carrier will not be liable as misdes- 
cription or false description would amount to breach of 
contract of carriage. Long v. District Messenger (1916) 
32 TLR 596. , ee 


The carrier is not expected to vouched for the correct- 
ness of the description of the goods unless he has reason- 
able suspicion that the goods are not as described by the 
consignor. The consignment note usually provides the 
words ‘SAID TO HAVE CONTAINED” before the descrip- 
tion of the goods and the carrier is expected to describe the 
goods in the consignment note as per oral or written des- 
cription provided by the consignor. The carrier, therefore, 
does not take responsibility of the correctness of the arti- 
cles contained in the package or parcel which are not rea- 
sonably visible. It therefore follows that if the goods turn- 
ed out be different goods or ‘smuggled goods’ the carrier is 
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not responsible for the carriage of such unauthorised goods, 
as in law, he becomes an ‘innocent carrier’, unless the evi- 
dence shows that the carrier knowingly carried such goods. 
Where the smuggled goods have been transported in the 
vehicle without the knowledge or connivance of the owner 
Of the vehicle and that he has taken all necessary precau- 
tions to see that the vehicle is not used for transport of 
smuggled goods, the owner is further require to prove that 
the transport of smuggled goods was done without the 
knowledge or connivance of the driver in order to escape 
_ the confiscation of the vehicle. Tata Engineering and Loco- 

_ motive Co. Ltd. v. The Union of India, 1974 Bom, L.R. 675; 
(1974-75) J.S.C.T.L. 20. 


The carrier’s immunity against the carriage of 
misdescribed or of wrong description of the goods is 
~ based on the common law principle that the consignor im- 
pliedly warrants that the goods sent by him for carriage is 
neither dangerous nor likely to cause delay e.g. delay or 
detention of vehicle on account carriage of unauthorised: 
goods, see Mitchell v. Steel Bros. (1916) 2 K.B. 610. The 
carrier will not escape from this liability if he had know- 
ledge or on taking reasonable measures he would have 
known it. Actos v. Burns (1878) 3 Ex D 282, 


3. Value 


The value of the goods referred under the Act is the 
invoice price of the consignee, not the price paid by thd 
consignor. Therefore when the plaintiff brought goods for 
the price lesser than prescribed under the Act and sold for 
more than prescribed under the Act, and the goods were 
lost in transit, it was held that the carrier was protected 
by the Act for want of declaration as the value exceeded 
the limit prescribed under the Act. Blankensee v: London’ 
and N. W. Rly. Co. (1882) 45 L.T. 761. In other words, where 
the consignor has brought the scheduled article at Rs. 90/- 
and sold and invoiced to the consignee at Rs, 110/- and de- 
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livered the article to the carrier for the purpose of carriage 
to the consignee’s place of business without declarating the 
value of the article and the article is lost in transit, the car- 
rier is not liable for the loss for want of declaration in as 
much as the invoice price of the article sold to the con- 
signee exceeded the limit prescribed under the Act and 
therefore, the consignor was bound to declare the value 
and contents of the consignment. 


Whether any particular thing comes within the sche- 
dule of things described in this section is a question of fact, 
not of law. The carrier cannot refuse to carry package or 
property for want of declaration. 


4. Loss or damage to property delivered to be carried 


Once the required declaration is made by the consignor 
in full compliance with section 3 of the Act, the carrier re- 
ceives the goods under his full common law liability ag an © 
insurer. The Act does not efford protection against liabi- 
lity for loss of, or injury to, any goods arising from the | 
fact or forgery of any servant of his or where carrier him 
self personally at fault. R. v. Riley (1896) 1 Q.B. 309. It 
is quite immaterial that there was no negligence on the 
part of the carrier in facilitating such theft or forgery. 
Metcalfe v. London (1858) 4 CBNS 307. Even the carrier 
would be liable for the act of theft or forgery committed 
by his receiving agent at the other end as the agent was 
appointed to perform a part of his contract. Doolan v. 
Midland Rly. (1877) 2 App. Cas 792. Where the goods are 
obtained by a fictious person representing himself to be 
the servant of the carrier’s agent, the carrier can claim 
possession of the goods in order to prosecute the person 
who committed fraud and by claiming possession from such 
fictious person he does not thereby ratify the contract. See. 
Harrison v. L. & N. W. Rly (1917) 2 K.B. 755. What the. 
plaintiff is required to establish in order to prove that. 
the goods are lost or misappropriated by the servant of the. 
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carrier is to establish that the goods at the relevant time 
was dealt with by the servant of the carrier. J upe v, Great 
Western Rly. (1852) 19 LTOS 93. 


The delivery of the property to the carrier must be 
proved by tendering a duplicate or consignor’s receipt given 
by the carrier in token of receipt of the goods. Delivery 
must be actual delivery. Granting of a receipt by the car- 
rier is not essential for the completion of delivery. Ram 
Chandra Natha v. G.LP. Rly. 21 Bom. L.R. 406; Governor 
General of India v, Jubilee Mills, 54 Bom. L.R. 652, 


SECTION 4; 


For carrying such property payment may be required 
at rates fixed by carrier. 


Evey such carrier may require payment for the risk! 
undertaken in carrying property exceeding in value one 
hundred rupees and of the description aforesaid, at such 
_ Yate of charge as may fix: Proviso. _ 


Provided that, to entitle such carrier to payment at a 
rate higher than the ordinary rate of charge, he shall have 
caused to be exhibited in the place where he carries on the 
business of receiving property to be carried, notice of the 
higher rate of charge required, printed or written in Eng- 
lish and in the vernacular language of the country wherein 
he carries on such business. 


SYNOPSIS 


1. Payment at higher rate for the risk undertaken. 
2. Declaration for the purpose and section 4, 3. Place of busi- 
ness. 4. Increased rate or rate higher than ordinary rate. 
9d. Reasonable discounts for refusal to carry 6. Demand & 
payment of hire charges. 
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COMMENTARY 


1. Payment at higher rate for the risk undertaken 


Section 4 authorises common carriers to charge extra 
rates for the risk involved in carrying articles of great 
value in small parcels. The risk intended to be covered is — 
‘the risk of carriers who are also insurers, and part of the 
extra charge would be in the nature of piemium for insu- 
rance. This section: speaks of two rates, one is the ordi- 
nary rate and the other is the higher rate. In order to 
entitled common carrier to charge higher rate, he must 
exhibit a notice tc that effect printed or written in English 
and in the local (vernacular) language of the place where 
he carries on his business. 


If the consignor brings the consignment for carriage 
and the carrier fails to ask the value and contents of the © 
‘eonsignment, the consignor is not bound to disclose and the 
-earrier will be liable for the full value of the consignment 
‘in case of loss or damage. But if information is asked for 
by the carrier as to the contents and value of the consign- 
ment and the consignor gives false information, the carrier 
_will escape from liability for the loss of or damage to the 
property. But in view of section 4 of the Act, the consignor 
is bound to disclose the value and contents to claim the full 
value of the consignment whether any question to that 
effect is asked or not by. the carrier. Long v. District Mes- 
senger (1916) 32 TLR.596. In order to secure lower rate of 
carriage, if the consignor declares the value at the lower 
rate, he cannot allege subsequently that the goods were in 
fact of higher value. He will be estopped from claiming at 
the higher value M’Cance v. L. and N. W. Rly Co. (1864) 3H. 
& C, 343. 


Section 1 and 2 of the English Carriers Act, 1830 are 


somewhat similar to the present section. (See Appendix X). 
Under section 2 of the said Act, a consignor is bound by the 


62 


Section 4 Declaration for Section 4 


notice and no further proof is necessary to show that such 
notice was displayed by the carrier at a conspicious part of 
the premises when he accepts delivery of the consignment 
by the consignor. The Indian Act is silent on this point, 
Under the English Act, the carrier is not required to prove 
that the consignor had a notice of higher charges one he . 
proves that he had exhibited a notice at the prominent 
place of his business. The English Act imposes additional 
duty upon the carrier to affix such notice in legible charac- 
_ter in some public conspicious part of the office. The Indian 
Act does not say that, it merely says that such notice shall 
be affixed or exhibited in the place where he carries on the 
business of receiving property to be carried. It is also to be 
- noted that English Act refers only to ‘parcels or packages’ 
and not. the ‘property’ to which the Indian Act refers. ‘The 
term ‘property’ is wider in meaning and includes all move- 
_ ables whether in parcels or packages or not. Thus, the 
English Act will apply only to those properties covered 
under the parcels or packages, -The Indian Act will cover 
ali kinds of properties. The Indian Act makes no distinc- 
tion between personal luggage and goods or merchandise, 
and it makes no different whether the lost articles are per- 
sonal luggage or merchandise and the carrier will not be 
_allowed to say that he only agreed to carry luggage and 
hot merchandise, ILG.R, and Co. v, Gopal Chandra Guin, 
41 C.80, 


2. Declaration for the purpose of section 4. 


This topic is discussed under section 3. 


A declaration is within the Act if so made as to create 
_on the part of the company the right to claim the higher 
value as well as liability on the part of the sender to pay 
_the insurance thereof. The mere mention of the value is 
not sufficient unless it is with the intention of insuring. 
Robinson v. S.. W. Railway, 34 L.C.P. 234. A declaration 
for customs purposes made by the consignor was held not 
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a declaration within the Act. H.M. v. G. E, Railway Co. 
(1906) 12 Com. Cas. 11. The carrier is not justified in 
quoting higher charges on the basis of information derived 
by him outside such declaration. 


Whether any particular thing comes within the sche- 
duled of articles described in this section or not is a ques- 
tion of fact, not of law. The carrier even if he charges 
higher rate according to declaration made by the consignor 
is not bound by such declaration as to value and it is for 
the claimant to prove the value of the goods lost or damag- 
ed, as the carrier is only responsible for the actual value 
or actual loss and not for declared value. Section 5 of the 
Act only says “the person entitled to recover in respect of 
such loss or damage’, but reading with sections 7 and 9 
of the English Carriers Act, 1830, it is clear that ‘the party 
suing in respect of any loss or injury, proof of the actual 
value of the contents by the ordinary legal evidence is 
necessary and that the ‘carrier shall be liable for such 
damages only as shall be so proved as aforesaid, not ex- 
ceeding the declared value”. See in Cance v. L.C.N.W. 
Rly. (1864) 3 H.E.C. 343. 


The carrier is only entitled to demand increased 
charges if notice is displayed in the manner provided by 
this section and is liable to refund an additional charge. 
when no notice is displayed. Such notice need not recide 
all the provisions of the Carrier’s Act, 1865. Drayson v. 
Horne (1875) 32 LT 691. 


Under section 3 of the English Carriers Act, 1830, 
where consignor has made declaration and paid or agreed 
to pay additional rate of charge, the carrier must give to 
the consignor a signed receipt acknowledging the receipt 
of the goods. If no receipt is given, the carrier loses the 
protection of the Act, and the amount paid towards in- 
creased charge may be claimed from him, 
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3. Place of business 


Place of business means actual place where the carrier 
is carrying on business of receiving property for transport. 
Such place or places need not be a shop, godown or ware- 
house. The English Act refers to ‘receiving house’. It 
was held in a case where a coach regularly stopped at an 
inn or at a hotel to pick up parcels as ‘receiving house’. In 
Hard v. Baxendale (1851), 6 Exch. 769, where the carrier 
had accepted the goods at the consignor’s house, the carrier 
was held entitled tc the protection of the Act as no declara- 
tion was made by the consignor at the time of delivering 
the goods to the carrier. The consignor’s house was held 
to be the ‘receiving house.’ In view of this decision, it is 
clear that the place or places of business would mean actu- 
al place or places where the carrier ordinarily receives 
the goods for transport. The notice as provided under this 
section is required to be exhibited at the place where he 
receives the goods and not at a place where he delivers the 
goods or where his registered office is situate to transact 
administrative work. 


4. Increased rate or rate higher than ordinary rate 


The Carriers Act, 1865 speaks of ‘rate higher than his 
- ordinary rate of charge’, whereas Section 2 of the English 
Carriers Act, 1830 speaks of ‘increased rate’. The distinc- 
tion is fine one. Section 5 of the Indian Act provides that 
‘the person entitled to recover in respect of loss or damage 
shall also be entitled to recover any money actually paid 
to such carrier.’ While the English Act, provides that ‘the 
party entitled to recover damages in respect of such loss 
or damage shall also be entitled to recover back increased 
charges so paid as aforesaid, in addition to the value of 
such parcel or package. It is thus clear that a carrier 
under the English law is bound to return increased charges 
paid to him by the consignor while under the Indian law, 
a carrier is bound to return all sums paid to him for carri- 
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age. This will include charges towards freight, hamali, 
service charges, local taxes and insurance, The liability 
under the Indian Act appears to be higher than under the 
English Act. , | | 


If the consignor refuses to pay higher charges or 
where the carrier refuses to carry because the consignor 
refuses to pay unreasonable charges or imposes unredson- 
able cenditions, does it amount to refusal to carry in law? 
A carrier is entitled to refuse to accept goods for carriage 
unless and until his full and proper charges are not paid. 
What are proper charges in law is a question of fact to be 
decided by the Court on evidence. Wyld v. Pickford (1841) 
8 M. & D.W. 443. Refusal to carry on account of demand 
of unreasonable. charges would make carrier liable for 
damages. Garton: v. Bristol Rly (1861) 1 B..& S. 112. 


In Baxendale v.: Eastern Counties Rly Co. (1858) 4 
CBNS 63, it was held that a carrier is entitled to charge 
at different higher rates in respect of number of packages 
carried at one time but addressed to different persons, than 
for a similar number of parcels addressed to one person, 
though destination in respect of both cases is only one 
station. 

5; Reasonable grounds for refusal to carry 

A common carrier is entitled to refuse to carry on the 

following grounds.— 


G) goods of particular type which he does not pro- 
fessed to carry. Macklin v. Waterhouse (1828) 5 
Bing 212, 


(ii) His operation does not extended to a station for 
which consignor’s goods required to be carried. 
Johnson v. Midland Riy. (1849) 4 Exch. 367. 


(iii) He has no room in the carriage or on account of 
overloading the consignor’s goods cannot be carri- 


66 


Section 4 Demand of Hire Charges 


ed safely. Spillers v. Great W. Rly. (1911) 1 K.B. 
386 (392). 


(iv) Goods were offered to him at eleventh hour or 
that it was not tendered within reasonable time. 
Garton v. B. & E, Rly-30 LJQB 273. (293). 


(v) Where the goods cannot be carried safely to the 
destination station due to distrubrance on the way 
or at the destination station. Edwards v. Sherrat 
(1801) 1 East 604. 


(vi) Goods without sufficient packing. Baxandale v. 
L. & S.W. Rly. (1866) LR 1 Exch. 137; Great W. 
Rly. v. Sutton (1869) LR 4HL 226. 


6. Demand and payment of hire charges 


In the absence of any stipulation or condition to the 
contrary the hire charges are payable in advance. The 
freight or hire charges may also be payable at the destina- 
tion station if the goods consignment note so provides. The 
usual remark in the consignment note is ‘To pay’ or ‘paid’. 
The former term would indicate that the freight or hire 
charges are payable at the other end while the latter term 
would indicate that it was paid or collected by the carrier 
at the booking stage. In law he is entitled to claim freight 
at the time of booking of the consignment unless contract 
of carriage provides otherwise. Wyld v. Pickford (1841) 8 
M. & W. 443. If the freight is ‘to pay’, he is entitled to’ 
claim the same on the completion of carriage. He cannot 
claim freight before the completion of carriage and deli- 
very where the freight is not demanded at the time of 
booking. Barnes v. Marshall (1852) 18 Q.B. 785 (789). 


The freight or hire charges demanded by carrier must 
be reasonable but this does not prevent the carrier from 
preferring one csutomer to another. Branley v. South E. 
Rly. (1862) 12 CBNS 63 (75). The customer is entitled to 
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recover the excess charges paid by him under protest, if 
on evidence it is proved that hire charges demand and 


paid by the customer was unreasonable and excessive. 
Baxendale v. L. & S.W. Rly. (1866) LR 1 Exch. 137. 


SECTION 5: 


The person entitled to recover in respect of property 
lost or damaged may also recover money paid for the 
carriage. 


In case the loss or damage to the property exceeding 
one hundred rupees and of the description aforesaid, deli- 
vered to such carrier to be carried, when the value and 
description thereof shall have been declared and payment 
shail have been required in the manner provided for by 
this Act, the person entitled to recover in respect of such 
loss or damage shall also be entitled to recover any money 
actually paid to such carrier in consideration of such risk 
as aforesaid. : 


SYNOPSIS 


1. Money actually paid for .carriage. 2. Loss or 
damage. 3. Value and -description. 4. Carrier’s risk or 
owner’s risk, 


COMMENTARY 


1, Money actually paid for carriage 


Section 5 provides that: where a loss or damage to the 
consignor’s property exceeds rupees one hundred and 
where the consignor has delivered the consignment to the 
carrier for carriage and when the consignor has declared 
value and description of the property and the payment is 
made to the carrier in a manner provided by this Act ice. 
by section 4, such consignor shall be entitled not only to 
recover the value of the loss or damage suffered by him 
from the carrier but also such freight or hire charges as 
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actually paid to the carrier in consideration of such risks 
to be incurred. The English Act refers to the recovery of 
‘increased charges so paid’ while this section provides the 
recovery of ‘actual’ charges paid by the consignor. The 
distinction is fine one, but it is obvious that under the 
Indian Act the carrier’s liability is more than What is pro- 
vided under the English Act. The term ‘actual’ charges 
will include charges paid by the, consignor to carrier in 
respect of not only carriage but. also insurance, service, 
hamali, octroi and other charges incidental to such carriage. 
The carrier is therefore bound to refund all these charges 
actually paid by the consignor though some of these 
charges have gone to the different persons in consideration 
of utilising their respective services. If the carrier is re- 
quired to refund all these charges on the ground that as 
a common carrier he is the insurer of the goods, it will be 
very harsh on him. It-is submitted. that what the carrier 
is required to refund in case of loss or damage of consign- 
ment is only the freight charges which he has recovered 
or increased freight.. The English Act is under the cir- 
cumstances in conformity with the equitable principle of 
law that the carrier should not be allowed to retain the 
hire charges: where consideration for such payment is 
wholly failed: The increased or extra charges over and 
above the ordinary charges are recovered by the carrier 
as premium for the additional risk undertaken by him and 
refund of increased charges would be in conformity with 
the general principle of Marine Insurance. Section 5 of 
the Carriers Act, 1865 is therefore required suitable amend- 
ment in line with Section 83 of the Marine Insurance Act, 
1963. (See Gandhi, Law of Marine Insurance in India, p. 
187). Where the goods are partly damaged and partly 
salvaged and delivered to the consignor, it is submitted 
that the carrier should not be compelled to refund the 
whole of the hire charges as provided under this section. 
2. Loss or damage 

Loss, destruction or deterioration means loss or des- 
truction or deterioration of the goods and the consequent 
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loss to owner himself. Governor General in Council v. 
Musadilal, AIR 1961 S.C. 725. ‘Loss’ means loss of the 
goods by the carrier while in carrier’s possession or in 
transit and occurs whenever the carrier involuntarily or 
through inadvertence loses possession of the goods and for 
the time being unable to trace them. E.I. Rly. v. Jankidas, 
AIR 1929 Cal. 510. It also includes loss arising from con- 
dition in which goods delivered and shortage in weight or 
deterioration in condition in which the goods were deliver- 
ed. L. Pyare Lal v. G. G. in Council, AIR 1957 All 21; 
Birdhi Chand v. Dominion of India, AIR 1955 Orissa 44, 
Loss of complete package was held to be the loss of cover- 
ing and contents: Bengal Nagpur Rly. & E.I.Rly. Shaikh 
Dillu, AIR 1925 Nag. 350. Where mere delivery of outer 
cover of packet which encloses the parcel and not contents 
was held to be a loss. Madras and S. M, Rly Co. Ltd. v. 
Mattai Subbarao, AIR 1920 Mad. 512. 


Loss of a consignment is not quite the same thing as 
non-delivery. Loss means that the goods have been lost 
i.e. became untraceable and cannot be got hold of it, while 
non-delivery means the goods were not delivered. If goods 
are not delivered because it was not traceable it is a case 
of loss rather than non-delivery. Oudh and Tirhut Rly. v. 
Keramchand, AIR 1958 All 234 (238). 


The word ‘loss’ has no technical meaning. It simply 
means that the goods have been lost. In other words, it 
means the goods have become untraceable and cannot be 
got hold of. Loss of goods cannot mean the self depriva- 
tion of the goods by way of auction sale by the carrier. 
Union of India v. M. Mudaliar, 1927, L.L.R. (Mad) 105. 


The consignor or consignee suffers loss, (1) (a) either 
when the goods are lost to the carrier because of their be- 
ing stolen or, (b) having been destroyed e.g. by fire, while 
the goods are in possession of the carrier, or, (c) because 
of the deterioration of the goods while in possession of 
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carrier or 2 (a) when the carrier fails to deliver the goods 
to the plaintiff, or (b) delivers them very late. 


The term ‘damage’ means loss of part or whole con- 
signment and it includes damage due to deterioration. The 
consignment may be damaged due to accident, fire, flood, 
cyclone or any other natural calamities. It is a loss to 
the owner of the goods for which an action can lie against 
the carrier. A damage certificate issued by the carrier or 
his agent is prima facie proof of the percentage of damage 
suffered to the goods. 


3. Value and description. 


The word ‘value’ under this Act means the intrinsic 
value of the thing delivered to the carrier. A failure on 
the part of the consignor to declare the value of the goods 
delivered to the common carrier for carriage does not 
disentitle the consignor from claiming damages. Aratosh 
v. S.LRly. Co. 38 1.C. 143. Where a, railway company 
agrees to carry goods on the basis of a declaration as to its 
value declared by the consignor and fixed the rate of 
carriage, the consignor is estopped from alleging that the 
declared value is not the true value of the goods.. Behrens 
v. Great Northern Railway Co. (1861) 6 H. & N. 366. On 
the other hand the carrier is not bound by the declaration 
as to the value of the consignment declared, and. he is 
entitled to put the consignor to strict proof of the real 
value. M’Cance v. London and North Western Rly Co. 
(1864) 3 H & C, 343. The consignor cannot claim more than 
the value he has declared at the time of booking of the 
consignment. See M’Cance v. London and North Western 
Rly. (supra). 


‘Description’ means such particulars (e.g, nature of 
property or package, size, weight, contents of the consign- 
ment and special markings) as are necessary to enable the 
common carrier to fix his liability in case of loss of or 
damage to such property. Once there is a declaration of 
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value and description, the common carrier may fix his rate 
of charges. In other words, the declaration of value and 
description of the coinsignment is necessary to enable the 
carrier to determine the correct hire charges. Description 
of the consignment need not be in detail. Description of 
general nature of the goods would suffice the purpose. If 
the consignor describes the goods as ‘plastic goods’ or 
‘stainless steel articles or vessels’ he need not state what 
these goods are. In Chunilal v. Governor General in Coun- 
cil, AIR 1949 Mad. 754, the consignor describes goods as 
‘stationary pencils’ and the consignment contained mis- 
cellenous articles such as lead and colour pencils, brass, 
nibs, sewing machine needles, playing cards etc. Held, the 
description was not materially false so as to absolve the 
carrier of its liability to pay the compensation for the loss 
of the consignment. 


Description to be false must be wilful and fraudulent. 
In other words, the consignor at the time of delivering the 
goods to the carrier had deliberate intention to deceive the 
carrier by making false description of the property. In 
law, there is a fundamental breach of contract of carriage 
and the carrier will not be liable for loss or damage of the 
goods. The term ‘fundamental breach’ means such a breach 
which goes to the root of the contract. The burden will 
be upon the carrier to show that there is a breach in that 
the consignor by false description made the carrier to carry 
such goods which he never intended to carry had he known 
the true description or that there is material false descrip- 
tion of the scheduled articles. 


4, Carrier’s risk or Owner’s risk 


In the absence of any special contract with the con- 
signor, the carrier deemed to have carried the goods at 
‘carrier’s risk’ because under the Act, the carrier who is 
a common carrier is an insurer of the goods. The Carri- 
ers’ Act, 1865 unlike the Indian Railways Act, 1890 does 
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not provide two rates of hire charges viz., one at Carrier 
Risk Rate and another at Consignor’s Risk Rate. Again, 
under section 72 of the Indian Railways Act, signing of a 
goods forwarding note by the consignor is mandatory and 
under section 73 he is required to elect whether he intends 
to send his goods by ‘Railway Risk Rate’ or ‘Owner’s Risk 
rate’. If he intends to send by ‘Railway Risk Rate’ he has 
to elect specifically by filling certain form. No such pro- 
visions are found under the Carriers Act and hence, except 
by special contract under section 6, a common carrier 
carries the goods at ‘Carrier’s Risk’ holding himself liable 
_ for loss, damage or deterioration of the goods in all events 
except where goods are lost or damaged on account of act 
of God, State’s enemies, natural vices etc. Section 4 of the 
Act provides for charging of higher rates of freight where 
declaration is made. He may charge higher rate or not, 
his liability exists that of an insurer of the goods. A 
common carrier, therefore, under the present Act loaded 
with heavy: financial burden in case of loss or damage of 
the goods and it is submitted that circumstances are riped 
for amending the Act to bring it in line with Sections 72 
and 73 of the Indian Railways Act, 1890. 


In order to escape from the rigidity of the provisions 
of the Carriers Act, 1865 and in order to escape from the 
absolute liability, the carrier should accept the carriage 
under the special contract in form of goods forwarding 
note specifying terms and conditions on which he intends 
to carry the goods. He must specify his liability under 
‘Carrier Risk’ and ‘Owner's risk’ and different rates for 
both the risks and must allow the consignor to elect as 
to which rate he intends that his goods should be carried. 
Mere providing in the consignment note that the carrier 
carried the goods at owner’s risk rate is. not sufficient to 
escape from his statutory liability. For further discussion 
on this topic, see commentary on Section 6 of the Act, 
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Where the carrier has entered into a special centiact 
with the consignor and defined his liability under ‘Owner’s 
risk’ and ‘the carrief’s risk’, the consequences are as 


follows.— 


In case of loss, damage or deterioration of goods and 
in case of non-delivery for whatsoever reasons, under 
‘owner’s risk’ he is liable as bailee of the goods (except 
where loss or non-delivery is occurred as provided under 
section 8 of the Act). Asa bailee he is not lable for loss 
or damage of the goods unless negligence or criminal act 
is proved against him. He is expected to take good care 
of the goods and inspite of this, if the goods are lost he is 
not liable. His liability is that of bailee provided under 
sections 151 and 152 of the Contract Act. 


SECTION 6: 


In respect of what property liability of carrier not 
limited or affected by public notice. 


The liability of any common carrier for the loss of or - 
damage to any property delivered to him to be carried, not 
being of the description contained in the schedule to this 
Act shall not be deemed to be limited or affected by any 
public notice. Carriers, with certain exceptions, may limit 
liability of by special contract but any such carrier, not — 
being the owner of a railroad or tramroad constructed — 
under the provisions of Act XXII of 1863 (to provide for 
taking land for works of public utility to be constructed by 
private persons or companies, and for regulating the con- 
struction and use of works on land so taken) may, by 
special contract, signed by the owner of such property so 
delivered as last aforesaid or by some person duly autho- 
rised in that behalf by such property so delivered as last 
aforesaid or by some person duly authorised in that behalf 
by such owner, limit his liability in respect of the same, 
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SYNOPSIS 


I. Scope of Section 6. 2. Special contract. 3, Con- 
signment note and goods forwarding note. 4. Notice of 
terms and conditions by implications. 5, Terms, conditions 
and stipulations under the special contract. 6. Stipulation 
as to jurisdiction of the Court. 7. Stipulation as to devia- 
tion of the route. 8. Stipulation as to perishable goods or 
goods with inherent defect. 9. Stipulation as to fire caused 
during the Journey. 10. Plea of accident. 10A. Dangerous 
goods. 11. Signed by the owner or some person duly 
authorised. 12. Perils of Navigation. 13. Act of God. 
14, Cases falling under the Act of God or accidents. 
15. Cases not falling under the Act of God. 16. Enemies 
of the State. 17. Packing, 18. Burden of proof, 19. Deli- 
very. 20. Time for delivery. 21, Misdelivery. 22. Non= 
delivery, 23. Arrival of the goods at destination. 24. Stop- 


page in transit. 25. Contract of carriage and fundamental 
breach. 


COMMENTARY 
1. Scope of Section 6 


This section is not so happily worded. This section 
may be divided into two parts. Under the first part, the 
hiability of a common carrier for loss of or damage to the 
property delivered to the common carrier for carriage, not 
being of the description contained in the schedule to this 
Act, shall not be deemed to be limited or affected by any 
public notice. In other words, a common carrier cannot 
limit his liability in respect of unscheduled property, A 
list of scheduled articles is given at the end of this work. 
Under the second part, any carrier, not being the owner of 
a rail-road or tramroad constructed under the provisions 
of Act XXII of 1863 may, by special contract, signed by 
owner of such property so delivered or by his authorised 
agent, limit the liability in respect of the same. In other 
words, the section provides that the carrier shall not rid 
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himself of his liability for articles, neither unusually valu- 
able nor unusually perishable by way of public notice but 
(unless he be the owner of Tramway) he is permitted to 
modify his legal obligations by special contract. (See 
Statement of Objects and Reasons of this Act). Railways 
are now governed by the Indian Railways Act, 1890. 


Under the first part of the section, the common law 
liability of the carrier as an insurer of the goods cannot be 
limited or taken away by the carrier by any public notice, 
whether such notice is exhibited in his premises or by way 
of advertisement in the newspaper. This safeguard is made 
only for the purpose of non-scheduled articles as otherwise 
for scheduled articles Section 3 will apply. The common 
carrier will not be permitted to say that he is exempted 
from his liability against loss or damage of non-scheduled 
articles as per his public notice either exhibited at his 
place of business or given under the form of newspaper 
advertisement, ? 


2. Special Contract 


The term ‘special contract’ signifies an agreement bet- > 
ween the carrier and consignor or consignee of the goods 
indicating the terms and conditions on which the carrier 
will carry the goods. The agreement may include rate of | 
hire charges, route of the carriage, particulars of the arti- | 
cles to be carried and weight ete. The agreement may 
include to what extent’ the carrier will be liable for loss, } 
damage, misdelivery or non-delivery of the goods. The 
carrier may limit his liability upto certain sum per package 
though the value of the package may be higher. Indian > 
Airlines Corporation v. Jothaji Maniram, AIR 1959 Mad.- 
285. The special contract must be in writing signed by 
the consignor or his agent. By entering into a special 
contract he may carry goods as a private carrier. He may 
also limit his liability in one or more respects without 
ceasing to be a common carrier and liable as such in other 
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respect. See Laitiane an which tha earriar actraad to carry 
common carric 


passenger. 
dition or stipv \ll ER 686. 
derogatory to shor or by 
common car1 : Consignment Note iditions on 
damage shou and con- 
month from {947) 1 All ER 328 (330), A : consignor 
wise the carri¢ enforce any term, con- | enying the 
contrary to Seact which is contrary or | , is on the 
terms of the sthe Act. For example, a | enger had 
visions of the Anat the notice of loss or _v. David, 
Baxendale v. Great Eastern ied of -one | e contain- 


Hirschel and Meyer v. G. E. ‘Rly. Co,, (Lyut,  eancionee 
The carrier is entitled to protection by special contract, 
even against the criminal act of his servant or agent, 
Shaw v. G. W. Rly. Co., (1894) 1. QB 373; John Carter v. 
Hanson, (1965) 2 QB 495, (1965) 1 All ER 113. 


* Special contract merely varying in some respects the 7 
earriers liability does not affect the rest of the liability | 
not touched by the contract. Crouch’s case, 14 C.V. 255. A 

carrier can enter into a contract and can limit his liability | 


, 
\ 


in respect of partictj gr article or thing and he can remain | 
a common carrier in respect, of others. G, N. Railway ys 
L.E.T. Transport, 1922 LR K.B, 742. : 


= Consignment Note, Goods Forwarding Note and Pas- 
senger ticket 


These are two different things. A consignment note 
is an acknowledgement of the goods received by the carrier 
with particulars and description contained therein includ- 
ing the value declared of the articles to be carried. Though 
a consignment note is not a negotiable instrument within 
the meaning of Negotiable Instruments Act, 1881, when 
it is endorsed to a party for valuable consideration, the 
endersee is entitled to get the delivery of the goods so 
consigned. He can also maintain a suit against a carrier 
at the place where goods are intended to be delivered or 
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for ojhiacvi. note containing terms and conditions but not 
signed by the consignor will not operate as special con- 
tract even if the carrier issues the same subject to the 
terms and conditions contained therein for such terms and 
conditions are not brought to the notice of the consignor 
of goods in the absence of consignor’s signature thereon 
accepting the terms. Henderson v. Stevenson, (1875) LR 
2 Sc & Div. 470. The law on this point will differ from 
a case where a carrier has issued a ticket to a passenger. 
The words printed on the ticket, ‘Issued subject to the 
regulations and conditions stated in|. the company’s time- 
tables and bills’ will incorporate those conditions in the 
contract of carriage, see Thompson v. London M. & S. Rly.., 
(1930) 1 K.B. 41, but these conditions will not bind the 
passenger unless he impliedly or expressly consent the 
same. Henderson v. Stevenson (supra). Where passenger 
accepts the ticket without objection, he is deemed to have 
accepted the conditions on which it is issued. Nunan v. 
Southern Rly., (1923) 2 K.B. 703 (707). However, where 
a passenger had no opportunity either to ac(4 & or reject 
the conditions, the burden will be on the carrier to show 
that the passenger knew there was writing on the ticket 
referring to the conditions or that he had done all that 
was necessary to bring to the notice of the passenger of 
those conditions. Parker v. S.E. Rly., (1877) 2 CPD 416, 
But where a ticket is issued through an automatic machine 
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containing conditions on which the carrier agreed to carry 
the- passenger, such conditions will not bind the passenger. 
Thornton vy. Shoe Lane Parking Ltd., (1971) 1 All ER 686. 
A contractual document accepted by the consignor or by 
the passenger fully knowing the terms and conditions on 
which the carriage is accepted by the carrier and con- 
tained in such document will be binding on the consignor 
or the passenger and he will be estopped from denying the 
terms and conditions. The burden, however, is on the 
carrier to show that the consignor or the passenger had 
knowledge about these conditions. McCutcheon v. David, 
(1964) 1 Ali ER 430. Where a consignment note contain- 
ing terms and conditions are delivered to the consignee 
at such a short notice that the consignor had no oppor- 
tunity to examine the same, it will not operate as special 
contract which will bind the consignor. Fosbroke-Hobbes 
v. Airwork Ltd., (1937) 1 All ER 108. Under Section 6 of 
the Act, the display of notice at the carrier’s office where 
the goods are accepted for carriage and where the oral 
contract is made will incorporate all the terms of the 
contract provided such notice is effectively brought to the 
notice of the consignor. Joshna Buckton v. London and 
N. W. Rily., (1917) 87 LJIKB 234; Olley v. Marborough, 
(1949) 1 KB 532: Ashdovn v. Samuel, (1957) 1 All ER 35; 
McCuichen v. David, (1964) 1 W.L.R. 125. 


A goods forwarding note is a document duly filled and 
signed by the consignor declaring value and description of 
the goods with name of the destination station where goods 
are intended to be sent along with the terms and condi- 
tions printed thereon by the carrier showing that the 
carrier intends to carry consignor’s goods on these terms 
and conditions and in token of acceptance the consignor 
or his agent signs the same and hands over to the carrier 
along with the goods. The carrier prepares consignment 
note on the basis of the particulars furnished in the goods 
forwarding note. A goods forwarding note duly filled and 
signed by the consignor or his agent yperates as special] 
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contract between the parties. A specimen copy of the 
Goods Forwarding Note is given in the appendix. A 
Goods Forwarding Note is not a document of title but it 
is merely a declaration of description and value of the 
goods on the basis of which the carrier fixes hire charges 
and if the terms and conditions are incorporated in the 
note and signed by the consignor, it operates as special 
contract between the parties and the carrier can enforce 
the terms and conditions of this contract except where 
these terms or conditions are contrary to the provisions 
of the Carriers Act, 1865. 


4, Notice of Terms and Conditions by Implications 


Where no express contract is signed by the consignor 
of the goods relieving the carrier from his.common law 
liability. for damage or loss of goods, the carrier can, in 
certain circumstances, prove acceptance of the contract by 
the consignor by implication. The law in respect of this 
is different from English law. Under Section 6 of the 
Indian Carriers’ Act, a contract to be binding on the con- 
signor must. be in writing duly signed by the consignor. 
Under the English Carriers’ Act (see appendix) a binding 
contract need not necessarily be in writing, It may be 
proved by implication. . Where in course of dealing with 
a particular consignor or consignors, several items of 
goods are carried by the carrier under different contracts 
in writing at different times and the carriage in a parti- 
cular. case-is without written contract, the express con- 
ditions incorporated in the previous contracts between 
. the parties may be implied in this particular case on the 
ground that the consignor knew or ought to have known 
that the carrier intended to carry goods in this particular 
case.on the same terms and conditions on which he carried 
the goods previously. This implication will be inferred 
strongly in case where there are standard terms and con- 
ditions of carriage approved by the Carrier’s Association. 
See Terms, and Conditions of British Road Haulage Asso- 
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ciation, 1961. Where in course of several transactions bet- 
ween the parties, the carrier regularly sends bills along 
with terms and conditions on which the goods are carried 
by him will impliedly prove that subsequent transaction 
of carriage of the goods of the same party was on the 
similar terms though no express contract was made. It is 
the consistency of the course of conduct which will give 
rise to the implication. McCutheon v. David, (1964) 1 
W.L.R. 125 (138). No such implication would, however, 
arise out of few isolated transactions spreading over a long 
period and therefore it would be safe to say that where 
all previous dealings (without any exception) were by 
express contract, the terms of such contracts would not 
be implied in an oral contract made subsequent thereto. 
McCutheon v. David (supra). In all such cases the para- 
mount factor to be considered would be whether the con- 
signor at any time knew or had opportunity to know what 
were the terms and conditions on the basis of which all 
previous transactions took place between the parties 
before such terms and conditions are implied in subse- 
quent oral transaction. Henry Kendall v, William, (1968) 
2 All ER 444, 

5. Terms, Conditions and Stipulations under the 
Special Contract 


Where negligence or criminal act on the part of the > 
carrier or his servants or agents is a ground on which 
plaintiff had claimed compensation or damages, the com- | 
mon carriers are not protected if the negligence or crimi- | 
nal act is proved by the plaintiff and the special contract | 
exempting the common carriers from their liability against 
the negligence or criminal act will not be available to | 
them as such stipulation under the special contract is in / 
derogation of the provisions of the Carriers’ Act, 1865. The / 
English law, on the other hand, does not forbid the carrier | 
to exempt himself from liability for the negligence of 
himself or his servants provided that the negligence clause | 
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is inserted in the contract in unambiguous terms. Stein- 
man v. Angier Lime, (1891) 1 Q@B 619. Special contract 
under the English law is not required to be in writing or 
signed, 


A stipulation in the contract that the carrier is 
exempted from liability in respect of theft or forgery by 
his servants or agents is void and it is immaterial that the 
servant's act was not facilitated by any negligence on the 
part of the carrier. Great Western Rly. v. Rimell, (1856) | 
18 CB 575; Metalfe v. London etc. Riy., (1858) 4 CBNS 307. | 
If the consignor proves that before the goods are lost it | 
was dealt with by the servant of the carrier and the carrier 
fails to explain the whereabouts of the goods, the carrier | 
will be lable. Kirkstall Brewery v. Furness Rly., (1874) 
LR $ QB 468. 


A stipulation in the contract that the carrier will be ¢ 
hable for particular heads of damage is valid so also limi- | 
tation of amount of his liability in respect of loss or | 
damage of the goods. A stipulation that the carrier must — 
file a suit within a particular time which is less than the 
statutory period will be void in law. A condition that | 
the carrier is entitled to carry through his agent under | 
sub-contract is valid. The provisions regarding undeli- | 
vered goods, sorting of such goods, dangerous goods, liabi- | 
lity for indirect or consequential damage or loss of a 
market made in the contract are valid. A carrier can 
stipulate that he shall have a lien or particular lien over 
the goods of the consignor with power to sell the same 
in given circumstances will be valid’ A condition that the | 
carrier will insure the goods on behalf of the consignor ) 
and the consignor will pay the charges is valid. Hill v. 
Scott, (1895) 2 Q.B. 371. . 


The general rule of construction of special contract 
is that exceptions clauses relieving the carrier from his 
general liability must be construed strictly. Alexander v. 
Railway Executive, (1951) 2 K.B. 882 (893). The general 
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words are to be interpreted in given cases relieving the 
carrier from his liability as insurer of the goods but not 
relieving the liability of his servants and agents from 
negligence unless the contract expressly provided. A sti- 


pulation that the carrier is not liable for ‘delay due to | 
whatsoever reason’ would not protect the carrier for delay | 
due to his negligence. Buckmaster v. Great Eastern Rly., | 
(1870) 23 LT 471. A clause in the special contract pro- | 
vided that the carrier would not be accountable for loss | 


ee 
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or damage due to delay though another clause provided | 


that the carrier would look to ensure punctuality. It was | 
held that the carrier is not exempted if the delay was due! 
to negligence on his part. Le Blanche v, L. & N. W. Rly.,| 
(1876) 1 CPD 286. Where contract provides that the! 
carrier is not liable for ‘any fault or negligence’, his liabi-| 
lity for misconduct stands. Ronan v, Midland, (1884) 14 


LR Ir 157. The burden is on the consignor or consignee to 


prove misconduct and it. cannot be inferred from mere | 


misdelivery or non-delivery of the goods so carried. 
Stevens v. G, W. Riy., (1885) 52 LT 324. Mere failure to 


account for the goods does not itself infer that it was due | 


to misconduct. H. C. Smith v. G, W. Rly (1922) 1 A.C. 178: 


A wilful misdelivery by the consignor’s servant to a person , 
other than the consignee is misconduct. Hoare v. G. W. | 


Rly. (1877) 37 LT 186. 
6. Stipulation as to jurisdiction of the Court 


Frequently the Goods Consignment Notes issued by 
the carriers insert a clause ‘Subject to Bombay Jurisdiction’ 
or ‘Subject to Calcutta or Madras Jurisdiction only’. The 
earrier then makes the consignor or consignee to sign the 
Goods Forwarding Note thus making it appear that the 
carrier is only liable if the suit is brought at a place indi- 
cated by the carrier in the Goods Consignment or Forward- 
ing Note. 


Under section 6 of the Carriers Act, 1865, the common 
carrier is permitted to protect himself by way of special 
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contract from his common law liability. The term ‘Special 
Contract’ in relation to the Carriers Act, 1865 means such 
terms and conditions as printed in the Goods Forwarding 
Note and accepted by the owner of the goods by signing 
the same. Similar provisions are found under Article III 
of the Carriage of Goods by Sea Act, 1925, but Clause 8 of 
the said Article specifically provides that “any clause, cove- 
nant or agreement in a contract of carriage relieving the 
carrier or the ship from liability for loss or damage to or 
in connection with goods arising from negligence, fault or 
failure in the duties and obligations provided in this Article 
or lessening such liability otherwise than as provided in 
these Rules shall be null and void and of no effect.” In 
other words, what the clause provides that a carrier can- 
not lessen his liability or escape from the responsibilities 
as provided under the Act by contracting out of such liabi- 
lities and if he does it is null and void. No such specific 
provisions are made under the Carriers’ Act but nonethe- 
less it is the general principle of law that any stipulation, 
condition or term which runs contrary to the express pro- 
vision of statute will be null and void. 


As regards stipulation as to jurisdiction, the Supreme 
Court has held in Haim Singh v. Gammon (India) Ltd., AIR 
1971 S.C. 740 that where two or more courts have jurisdic- 
tion to try a suit, an agreement between the parties that 
the claims shall be settled by only one of such courts is 
valid stipulation and the parties by agreement cannot con- 
fer jurisdiction on a court where it has no such jurisdiction 
in regard to a particular matter. In New India Assurance 
Co. Ltd., v. T. K. Nanjunda Setty and Sons, AIR 1964 
Mysore 147, the court has arrived at the same decision on 
the ground of territorial jurisdiction of the Court, In that 
case, plaintiff has taken out two policies of insurance 
against the fire in respect of his shop at Bangalore. Clause 
40 of the first policy provided as follows :—- 
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“It is hereby declared and agreed that in case of any 
claim arising in respect of the property insured under 
the policy, the same shall be settled and paid in Madras 
and the entire cause of action shall also be deemed to 
arise in Madras and further that all legal proceedings 
in respect of any such claim shall be instituted in a 
competent court in the City of Madras only.” 


Clause 15 of the second policy was identical in terms 
except wordings were different and it reads as under:— 


“It is hereby declared and agreed that in case of any 
claim arising in respect of the property hereby insured 
the same shall be settled and paid in Bombay and the 
entire cause of action shall also be deemed to arise in 
Bombay and further that all legal pyoceedings in res- 
pect of any such claim shall be instituted in a compe- 
tent court in the city of Bombay only.” 


Under the above two clauses the claim arises were to 
be paid and settled in Madras and Bombay only and that 
the plaintiff had agreed to those conditions in unambiguous 
terms. On these facts, it was held that a contract under 
which parties agreed to have their claims instituted and 
decided in any one of the two or more courts having juris- 
diction to entertain a suit or petition under Sections 16 to 
20 of the C.P.C. is not contrary to the provisions of Section 
28 of the Indian Contract Act. Under Section 28 of the 
Contract Act an agreement which restricts absolutely any 
party, from enforcing, by the usual legal proceedings in the 
ordinary tribunals, his right under or in respect of any 
contarct is void. It does not, however, debar a party from 
agreeing to have his claim instituted and settled in any one 
only out of the two or more competent courts having terri- 
torial jurisdiction in respect of the subject matter of dis- 
pute under the contract. It was further held that such an 
agreement is not against public policy as it neither confers 
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jurisdiction on a court which has no jurisdiction nor de- 
prives a court of its jurisdiction in the matter. And that 
such an agreement does restrict the parties to a competent 
forum in a specified place of their choice. 


The condition of the policies as referred above merely 
give effect to the principles behind the provisions of Cl. (b) 
of Section 20 of the C.P.C. which requires a suit to be in- 
stituted at a place where the defendant resides. The Head 
offices of the insurance companies in this case are res- 
pectively situated in Madras and Bombay and since the 
plaintiff agreed to institute proceedings at the places where 
the Head Offices of the insurance are situated, the court in 
such cases ‘merely seeks to promote the sanctity of con- 
tracts but does not abdicate its jurisdiction in respect of 
the disputes within its cognizance.’ Michael Golodetz v. 
Serajuddin and Co., AIR 1963 S.C, 1044. 


7. Stipulation as to deviation of route 


A carrier is liable for deviation of its original route as 
the consignor normally expects that the carrier will carry 
the gcods on its normal and shortest possible route. The 
liability in respect of deviation is absolute. Even the spe- 
cial contract under section 6 of the Act will not protect the 
carrier if the deviation is wilful. Since the deviation is a 
breach of a fundamental obligation on the part of the car- 
rier, any delay in delivering the goods as a result of devia- 
tion, the carrier will be liable inspite of exception clause 
in the goods forwarding note because by deviating the car- 
rier sets aside the contract and in that event even the 
common law exceptions are not available to him. It may 
also be said that by leaving the ordinary route the carrier 
has broken an essential condition of the contract, and the 
owner of the gocds was free to treat the contract as res- 
cinded. It may also be argued that during the deviation 
the carrier did no longer possess the goods as carrier but 
as a wrongiul possessor and therefore liable for every 
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damage which happened to the goods while the wrongful 
pessession lasted. The defence that the damage might have 
occurred even if there had been no deviation will not help 
the carrier under the circumstances, James Morrison v. 
Shaw, (1916) 2 K.B. 783, If, however, the carrier is in posi- 
tion to show that the damage might have occurred whether 
there was deviation or not, it is possible for him to avoid 
liability in certain circumstances. See Davis v. Garrett 
(1830) 6 Bing. 716. See for full discussion on this topic 
(1875) JSCTL 7 (Journal), 


8. Stipulation as to perishable goods or goods with 
inherent defeci 


Where a carrier stipulates that he is not liable for 
deterioration of perishable gocds if not taken delivery with- 
in twenty four hours of the arrival of the goods, such stipu- 
lation is valid in law. Similarly that the carrier will not 
be liable for damage or deterioration of goods which are 
inherently defective. Such stipulation will also be valid 
in law. 


The word ‘perishable’ means goods which starts dete- 
riorating as a result of vice of the goods itself or on ac- 
count of inherent defect in the goods itself. Speaking 
broadly, the term ‘inherent defect’ would apply to articles 
or goods which decay or deteriorate on account of inherent 
weakness in the thing itself. For example, fruits or hides. 
If these articles remain longer without protection they start 
deteriorating or decaying. The term ‘vice’ would mean 
nature of the thing and it applied to animals. Blower v. 
G. W. Railway, (1872) L.R. 7 C.P. 656. In this case the 
animal was entrusted to the railway company for carriage 
which was escaped during the transit and ran over by 
another train. Willes J. observed on question of the car- 
rier’s liability as follows — 


87 


(The) Carriers Act, 1865 ‘ 


‘The question as to their liability may turn on the dis- 
tinction between accident which happens by reason of some 
vice inherent in the animals themselves, or disposition pro- 
ducing unruliness or frenzy, and accidents which are not 
the result of inherent vice unruliness of the animals them- 
selves. By the expression vice......... only that sort of vice 
which by its internal development tends to the destruction 
or the injury of the animal or thing to be carried and 
which is likely to tend to such a result. If such a cause of 
destruction exists and produces that result in the course of 
the journey, the liability of the carrier is necessarily ex- — 
cluded from the contract between the parties.” 


The carrier will not ordinarily be liable for inherent 
defect in a thing or inherent vices. ‘Inherent defect’ would 
mean defect inherent in the thing which is carried and it 
would apply to anything and everything. For example in 
Lister v. Lancashire and Yorkshire Rly. (1903) 1 K.B, 878, 
it applied to an engine which was on wheels and had shafts 
to allow of its being drawn by horses. While it was drawn 
by horses to the station, one of the shafts, owing to its 
rotten condition broke and upset the engine, which was 
damaged. Held, the carrier was not lable. 


The carrier will equally not liable be for any loss or 
damage from the ordinary decay or deterioration of things 
such as fruits in the course of the voyage from their in- 
herent infirmity or nature or from the ordinary diminution 
or evaporation of liquids, or the ordinary leakage from the 
cans in which the liquors are put, in the course of the 
voyage, or from the spontaneous combustion of goods, or 
from their tendency to effervescene or acidity, or from their 
not being properly put up and packed by the owner or 
shipper. 


The above exception appears to cover the common law 
peril of inherent vice and does not appear to extend the 
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scope of the common law exceptions, It has been held that 
if carrier succeeds in showing that the damage complained 
of was caused by the inherent quality or vice of the cargo 
itself he will not fail because he is unable to name the 
particular quality or vice for the negation of other causes 
may establish inherent vice. In F.O, Broadley v. Federal 
Steam Navigation (1927), 137 L.T. 266, the carrier was 
held not liable for a bad out-turn of apples by proving 
internal breakdown. 


The onus is however, on the carrier to prove inherent 
vice in a thing which is carried. In White and Son (Hull) 
v. Hobsons Bay, 47 L1, L.R. 207, the carrier failed to dis- 
charge the onus of establishing inherent vice and were 
held liable in damages in respect of a cargo of apples found 
to be overriped on discharge. In respect of liability for 
leakage or breakage, it does not protect the carrier if such 
leakage or breakage is due to his negligence and the term 
inherent deterioration’ would not apply to such cases. 
However, in such cases the burden of proof will be on 
the owner to prove that such leakage or breakage is due to 
the negligence of the carrier. See Czech v. General Steam 
Navigation (1867) 5 Macph. 988. On the other hand, if the 
carrier fails to show that damage was due to inherent dete- 
rioration, and the owner proves that the goods were booked 
in apparent good condition, the carrier will be held liable 
on the ground of his failure to load and discharge, the 
cargo in terms of the contract. Lindsay v. Scholefield 
(1897) 24 R. 530. 


9. Stipulation as to ‘fire’ caused during the journey 


Where the consignment note or goods forwarding note 
provides that the carrier is not liable for loss on account 
of fire, the burden of proving that the fire was not occa- 
sioned by negligence is on the carrier and not on the 
plaintiff. India General Navigation Co, v. Bhagwan 
Chandra Pal, 40 Cal. 716. If the carrier discharges the 
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burden that the fire was not due to his negligence and 
that it was unexpected and sudden, he will not be liable 
where there is special contract. The Central Cochar Tea 
Co. v. R.T.S.N, Co. 24 Cal: 787. In the absence of anything 
to show by the carrier himself that there was no negli- 
gence of the carrier, he will be liable for the damage caused 
to the goods which he undertakes to carry. Niranjan Lal 
v. BR. S. Navigation Co, AIR 1967 A. & N, 74. In River 
Steam Navigation v. Chhoutmull, (1899) 26 Cal. 398 fire 
took place on board the ship resulting in damage to the 
plaintiff's goods. Allowing the plaintiff's claim to succeed, 
Lord Morris observed as follows :— 

‘When the thing is shown to be under the management 
of the defendant, or his servants and the accident is 
such as in the ordinary course of things does not hap- 
pen if those who have the management used proper 
care, it affords reasonable evidence, in the absence 
of the explanation by the defendants that the acci- 
dents arose from want of care”. 


A common carrier is liable where the goods are des- 
troyed by fire as destruction or damage of the goods by 
fire or explosion is prima facie evidence of negligence on 
his part and the burden of proof to disprove negligence lies 
on him. It therefore appears to be clear that a fire which 
was caused as a result of something internal namely inside 
the ship or vehicle under the control and the management 
of the defendant, the onus is on the defendant to show that 
it was not caused on account of negligence of the defen- 
dant, his servants or agents and if the defendants fail to 
discharge that burden they will be held liable for damages 
on account of negligence. Mere occurrence of fire without 
any explanation as to its origin, is itself evidence of negli- 
gence, River Steam Navigation Co. v. Chautmul, 26 Cal. 
398; Eastern Assam Co, Ltd. v. 1G.N. Rly Co., 33 C.L.J. 74, 
In P, K. Kalasami Nadar v. I. Ponnuswami Mudaliar and 
another, AIR 1962 Mad 44 fire noticed in the running lorry 
causing damage to the plaintiff's goods. The carrier was 
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held liable because it was not shown that fire took place as 
a result of something which was not under the control of 
the carrier. In other words, it was not proved that the 
fire took place on account of an extraordinary occurrence 
due to natural causes and it was not the result of any 
human intervention which could be avoided by any amount 
of foresight and care e.g. fire by lightening. 


A carrier is primarily liable for the loss on account of 
fire. However, with a view to escape from liability he must 
prove that the fire did not take place on account of his own 
negligence, or the negligence of his servants or agents and 
it was caused due to external causes beyond his control. If 
fhe excludes his liability under the special contract, his 
liability is still that of a bailee. Asa bailee, he must prove 
that he had taken all precautions against the risk of fire 
and dealt with the goods in such a manner that the risk 
of fire was unthinkable; and yet it had taken place due to 
cause over which he had no control, though such a defence 
could only be logically established by the virtual exclusion 
of all causes of an ordinary kind attributable to the bailee 
or his servants or agents. Hirji Khetsey v. B.B.C.I. Rly. 
LL.R. 39 Bom, 191, 


ire is one of the exceptions mentioned in Section 73 
of the Indian Railways Act, 1890. Under this section the 
railway administration is not liable if the reasonable fore~ 
sight and care is used. In Union of India v. Haji, AIR. 1973 
Kerala, 83, the goods which was awaiting for delivery was 
destroyed by fire in the shed on the station. An inquiry 
was instituted by the railway board and the committee 
could not find any reason for the sudden fire. The trial 
court passed a decree in favour of the plaintiff who was the 
consignee of the goods on the ground that the railway 
2dministration was negligent for sudden fire though no 
cause was shown. The Kerala High Court set aside the 
decree on the ground that a fire might occur due to nume- 
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rous causes; and it might often happen, in a case like the 
instant one when the fire is extensive, it might not be pos- 
sible to ascertain the cause of the fire. Therefore, the mere 
inability or impossibility to ascertain the cause of the fire 
could not be attributed to negligence or want of care on 
the part of the railway administration. The High Court 
further held that in this case liability of the railway was 
that of a bailee and the bailee would be hable, only if he 
failed to use reasonable foresight and care in respect of the 
goods entrusted to him, and that the burden of proving that 
he used such foresight and care is on him. Quoting Lord 
Goddard’s observation in Sochacki v. Sas, (1947) 1 All ER 
344 the High Court observed that everybody knew that fires 
occur through accidents which happen without negligence 
on anybody’s part. 


10. Plea of accident 


When the carrier stipulates in the goods forwarding 
note that he is not liable for ‘accident howsoever caused’ or 
takes up a plea of accident in his defence to the plaintiff’s 
suit for damages, the carrier wil] succeed only if loss or 
damage is caused due to inevitable accident. The term 
‘inevitable accident’ is defined as an accident ‘not avoidable 
by any such precautions as a reasonable man, doing such 
an act then and there, could be expected to take”. See 
Pollock on Torts, An accident is an untoward act occurred 
without the intervention of the party or person. See, 
Gandhi, on Liability of Railways as Carriers in India, at 
page 80, (First Edition). 


A carrier is expected to Suard against reasonable pro- 
babilities, but he is not expected to guard against fantastic 
possibilities. Inevitable accident is undoubtedly a defence 
in the present days, but there is no seneral principle that 
it is a defence to every tort. It cannot apply to the tort 
of negligence, for in effect it is a denial of any duty of 
care; 1t presupposes that the defendant has behaved like a 
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reasonable man in the circumstances, An act of God comes 
under the definition of ‘inevitable accident.’ 

In a suit for damages caused to the plaintiff's goods 
entrusted to the carrier for carriage by the defendant, the 
defendant has to plead and prove ihat the damage was 
caused to the goods on account of an accident and there was 
no negligence on his part. If the defendant makes out a 
prime facie case of accident, it can be rebutted by proving 
negligence on the part of the defendant. Each case will 
however, depend upon its own facts and circumstances and 
the facts of each case will have to be examined in order to 
determine if the burden has or has not been discharged by 
the carrier, 


Before a common carrier can take advantage of a 
special contract and whenever he wants to exonerate him- 
self from liability in case of damage caused to the plaintiff’s 
goods due to navigational peril, he must establish that his 
steamer has to face the peril of navigation in the course of 
voyage, and he and his agents have taken all reasonable 
care and exercised all necessary diligence in avoiding the 
peril but inspite of it all, the steamer sustained damage 
with the consequential damage to the goods of the consign- 
ment. If these facts are not proved, Section 6 of the Car- 
riers Act will not be attracted and the carrier will be held 
liable for the damages. 


In Murlidhar v, River Steam Navigation Co. Ltd. AIR 
1967 A & N 79, the defendant carrier could not prove acci- 
dent. It was also not proved by the defendant that he had 
exercised necessary diligence to avoid the navigational 
peril and hence he could not take advantage of the special 
contract excepting such perils, and was held liable for 
damages to the goods of the plaintiff. In Akhilchandra’s 
case (Akhilchandra v, LG.N. Rly Co., 21 C.L.J. 566) the 
goods were placed on a flotilla for conveyance. The vessel 
struck a snag and sprang a leak and the sugar was damaged, 
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There was no evidence to show that the snag was visible at 
the time of the night when the flotilla passed, and that the 
accident was not attributable to careless navigation, and 
that after the collision there was no negligence on the part 
of the defendants’ servants to save the goods. ‘The defen- 
dants were held not liable. 


In Ramalinga Nadar’s case (R.RB.N. Ramalinga Nadar v. 
Narayan Reddier AIR 1971 Ker, 197) the country craft 
struck a submerged rock on account of adverse weather 
due to an act of God or accident and sprang a leak and 
the goods were lost. The Government of Madras who were 
the defendants denied allegations and stated that the goods 
were lost by the negligence of the plaintiff. On evidence 
it was held that the tindel of the boat was incompetent to 
man the boat; the boat was anchored at a point where there 
were submerged rocks to the knowledge of the pilot and 
though the wind was moderate, it ought to have been anti- 
cipated and provided against by those undertaking naviga- 
tion on that coast. Since it was not done the plaintiff were 
held liable. 


In B.S.N. Co. Ltd. v. Milapchand Hiralal, AFR 1958 
Assam 115, there was an accident due to some hard subs- 
tance submerged under the water which struck against the 
bottom of the ship resulting in damage to the hold where 
the goods were stocked and that there was absence of negli- 
gence on the part of company’s employees at the time of 
accident, held, it was a case of accident and the company 
was not liable. 


In P. K. Kala Sami Nadar’s case (AIR 1962 Mad. 44), 
the goods were loaded in a lorry of the Appellant, and 
while it was on the way to Madurai District, a firé was 
noticed inside the lorry. 


The cotton bales inside the lorry had caught fire. The 
origin and cause of fire could not be ascertained from the 
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evidence. Efforts were made to put down the fire; but 
without success. The driver was able to salvage two or 
three bales of cotton with great personal risks; but rest 
was entirely consumed by the fire. It was held that though 
an accidental fire might not have resulted from any act of 
or omission of the common carrier, it cannot be said to be 
an act of God. The carrier was held liable. 


The result in the above case would have been different 
had there been a special contract under Section 6 of the 
Carriers Act 1865 excluding the risks by fire. 


In Mulji Sicka & Co. v. Sardar Narharsingh, AIR 1959 
Madh. Pradesh 351, it was held that mere occurrence of 
fire, under circumstances such as above was evidence of 
negligence. In this case the truck with the coal-gas plant 
on it being under the management of the carrier’s servant, 
and as they had not examined any witnesses to show how 
the fire originated and no explanation offered, the defen- 
dant carrier had not discharged the onus cast upon him by 
law of showing that there was no negligence. It was fur- 
ther held that the defendant carrier must have known that 
dry tendu leaves were inflammable and while a truck with 
a coal-gas plant (on it), either the carrier ought to have. 
entered into a special contract limiting his liability for 
negligence, or ought to have proved that he had taken such 
reasonable care which would not allow the coal gas 
plant to emit any live spark. In other words, he ought to 
have adduced evidence to prove that he had taken such 
care which, under the circumstances of the case, was rea~ 
sonably and practically possible to insure the safety of 
goods. See contrary decision on this point under the Rail- 
ways Act — Union of India v. Haji, AIR 1973 Kerala 83. _ 


The criminal activities of the unruly mob which robb- 
ed the goods transported in the defendar’s lorry cannot 
be an act of God so as to absolve the d¢ "ndant from the 
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Tr rule of absolute liability as a common carrier. R.R.N. Ram- 
‘ linga v, Narayana (supra). 


In case where an accident is defence, the carrier must 
prove: 


(i) or discharge the burden of proving the accident 
and further prove that he was not negligent, 


(ii) or he must discharge the burden of proving the 
accident and further prove special contract under 
section 6 of the Carriers Act to exonerate him 
from the liability; 


(iii) an act of God. 


(iv) or inherent vice, 


10-A. Dangerous goods 


The carrier may refuse to carry dangerous goods and 
he can legally incorporate such clause in the goods for- 
warding note. He can impose a condition that the consig- 
nor shall be liable for the consequences including a third 
party liability in case of carriage of dangerous goods whe- 

_ ther it is disclosed to the carrier or not. A carrier cannot 
t24lways insist upon the nature or the contents of a package 
‘delivered to him being disclosed. Grouch v. L, & N.W. Rly 
(1854) 14 C.B. 255. If, however, dangerous goods are car- 
ried, and the carrier is ignorant of their nature, the consig-~ 
nor is liable to the carrier for any damage which ensues. 
Brass v. Maitland (1856) 6 E, & B. 470. This is so even if 
the consignor had no knowledge or means of knowing that 
the goods carried were dangerous. In G.N. Rly. Co. v. 
L.E.P. Transport (1922) 2 LRKB 742 the T Company sent 
my railway some carboys of corrosive fluid and also some 

= we ps hats. During the transit, the fluid escaped from car- 
boys and damaged the hats. Being common carriers, the 
railway company was liable for the damages, the value of 

the hats, to theirsawner. They filed a suit to recover this 


ome 
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In Mahabharsa v. Secretary of State, 20 C.W.N. page 
685, where a person who delivered the goods to the carrier 
signed a goods forwarding note but instead of putting his 
own signature wrote the name of the consignor in the 
signature column. This was not the proper compliance of 
the section and the carrier was held liable. 


In M. J. Arratoon v, East Indian Railway Company 38 


I.C. 143, where the risk note was not signed by the con- 


signor or on his behalf but filled by a railway clerk himself, 
This cannot relieve the railway of its responsibility. 


Where a party sets up a special contract by reference 
to a condition printed on a ticket, he cannot succeed unless 
he can prove either that the opposite party, when he ac- 
cepted the ticket, knew of the condition or, that everything 
reasonably necessary to bring the condition to his notice 
had been done. Rairpur Transport v, Ghanshyamdas AIR 
1956 Nag. 145. 


But in Luddit v, Ginger Coote Airways (1947) AC 233, 
it was held that since the passenger had signed the ticket 
it was for him to show that he had no sufficient notice of 
the conditions printed on the ticket. 


A carrier cannot retrospectively restrict his normal 
lability under a contract of carriage by issuing at the de- 
stination a ticket containing a special term to that effect 
of what the person delivering the goods was not made 
aware when the carrier accepted them for carriage, 
Moothora Kant Shaw v. The General Steam Navigation 
Co, 10 C. 166 (174), 


12. Perils of navigation 


A peril of the sea or navigation is defined as “some ac- 
cident or misadventure due to something more than simple 
action of wind and waves, but it does include loss or 
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damage caused by the violence of wind or waves, not re- 
stricted to an extraordinary violence”. See Ocean Freights 
and Chartering by C.F.G. Curfley, 1970 Edn. 


To escape from the liability against the loss or damage 
of the goods on account of the perils of sea or navigation, 
the carrier must prove that he, his servants or agents have 
taken all reasonable care and exercised all necessary dilig- 
ence in avoiding the peril, but inspite of that they could 
not avoid peril and thus consequential damage to the goods 
of the consignor. If these facts are not proved section 8 
will be attracted. Murlidhar Mohanlal and others v. River 
Steam Navigation Co, Ltd. and another AIR 1967 A & N 
79, but where the loss was on account of accident due to 
some hard substance submerged under the water and 
struck against the bottom of the steamer, the carrier was 
held not liable in the absence of any proved negligence on 
his part. River Steam Navigation Co. Ltd. v. Milapchand 
Hiralal, a firm, AIR 1958 Assam 115. | 


In Akhilchandra v, LG.N. Railway Co. 21 C.L.J. 566, 
which is an earlier judgment of the Calcutta High Court, 
it was held that as there was no evidence to show that the 
carriers were careless in navigation and they were not 
liable. 


In this case plaintiff made over to the defendants who 
were common carrier 60 bags of sugar for carriage from 
place C to place J, One of the terms printed on the back 
of the forwarding note was as follows :— . 


“The company will not be liable for the loss of or 
damage to any property delivered to be carried, caused 
by the Act of God, stress of weather, difficulties and 

: casualties of navigation or any other loss or damage 
of whatsoever nature and. kind soever, unless such 
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loss or damage shall have arisen from the negligence 
or criminal act of the servants and agents”, ; 

The goods were placed on a flotilla for conveyance. 
The vessel struck a snug and sprang a leak and the sugar 
was damaged. There was no evidence to show that the 
snug was visible at the time of the night the flotilla passed, 
and that the accident was not attributable to careless navi- 
gation, and that after the collision there was no negligence 
on the part of the defendants’ servants to save the goods. 
Held, defendants were not liable. See also The Central 
Cochar Tea Co’s case, 24 C. 7874. 


In a well known English case Forward v. Pittard (17 85) 
1: T.R.' 27 the principles underlying navigational perils are 
stated as follows against the usual defence of an Act of 
God by the common carrier, 


“Now, what is the act of God? I consider it to mean 
something in opposition to the act of man; for every- 
thing is the act of God that happens by his permission; 
everything, by his knowledge............ In this case it 
does not appear... .c..:.:. but that the fire arose from 
the act of some man or other. It certainly did arise 
from act of man, for it is expressly stated not to have 
happened by lightning”, 


In this case a fire had spread from a distance to the 
place in which the goods had been deposited by the carrier, 
and had destroyed them. Held, that the carrier was liable 
as an accident caused by some act done in navigation, the 
vessels did not come within the exception, though natural 
causes which made the navigational perils in an unusual 
manner may have co-operated, and though all possible care 
was taken, 


In Oakley v. Portsmouth and Ryde United Steam 
Packet Co. (1856) 11 Ex 618, the vessel containing the goods 
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was being towed, and was driven by the force of the sea on 
the tug in consequence of her stopping to make way for 
another vessels; the damage was not due to an act of God. 


Mere insertion of rejection clause by which a carrier 
might propose to exempt himself from any or all liabilities 
into the bill of lading to be handed to the owner after he 
had parted with his goods is not sufficient for the carrier 
to exempt himself from his common law liability Moothora 
Kant Shaw 10 C, 174 (Supra), 


> A 


13. Act of God 


A common carrier is not liable for any accident as to 
which he can show that it is due to natural causes, directly 
and exclusively, without human intervention, and that it 
could not have been prevented by any amount of foresight 
and pains and care reasonably to be expected from him. 
(Per James L.J. in Nugent v. Smith (1876) i C.P.D, 423,444). 


Pollock defines Act of God as 


“an operation of natural forces so unexpected to anti-. 
cipate it’, 

“An Act of God is one arising from natural causes. 
Some of the well known instances of acts of God are 
storms, tides and volcanic eruptions. They are inevit- 
able accidents beyond the control of man. Accidents 
may happen by reason of the play of natural forces or 
by intervention of human agency or by both. It may 
be that in either of these cases, accidents may he in- 
evitable. But it is only these acts which can be traced 
to natural forces and which have nothing to do with 
the intervention of human agency that could be said 
to be acts of God” per Cockburn C.J. in Nugent v. 
Smith 1876-1 C.P.D. 423. 


Further, the observation of Lord Mansfied in Forward 
v. Pittard (1785) 1 T.R. 27, is worth noting. According to 
him. 
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“fortuitous may be divided into two classes—those 
which are occasioned by the elementary forces of 
nature unconnected with the agency of man or other 
cause, and those which have their origin either in the 
whole or in part in the agency of man, whether in acts 
of commission or omission of nonfeasance or of mis- 
feasance, or in any other cause independent of the 
agency of natural forces. It is obvious that it would 
be altogether incongruous to apply the ‘act of God’ to 
the latter class of an inevitable accident. It is equally 
clear that storm and tempest belong to class to which 
the term ‘Act of God’ is properly applicable’, 


“An Act of God” according to Halsbury “is an extra- 
ordinary occurrence or circumstance which could not have 
been foreseen and which could not have been guarded 
against or, more accurately, as an accident due to natural 
causes, directly and exclusively without human interven- 
tion, and which could not have been avoided by any 
amount of foresight and pains and care reasonably to be 
expected of the person sought to be made liable for it, or 
who seeks to excuse himself on the ground of it. The oc- 
curence need not be unique, nor need it be one that 
happens for the first time, it is enough that it is extraordi- 
nary, and such as could not reasonably be anticipated, The 
mere fact that a phenomenon has happened once, when it 
does not carry with it or import any probability of a re- 
currence does not prevent that phenomenon from being an 
act of God. It must, however be something overwhelming 
and not merely an ordinary accidential circumstance and 
it must not arise from the act of man’.— Halsbury’s Laws 
of England, Vol. 8, 3rd edition page 183. 


In R.R.N. Ramalinga Nadar v, Narayan Reddier, AIR 
1971 Ker. 197, it was held that the scope of liability of a 
common carrier engaged in road transport is in no way 
different from that of other common carriers by land. 


103° 


(The) Carriers Act, 1865 are 


The plaintiffs, a registered firm of carriers brought 
the suit for recovery of a sum made up of the damage 
payable to them on several items under the carriage agree-7 
ment with the Government of Madras. The latter, while 
admitting the claim, counter claimed compensation for the 
loss of 3005 bags of rice entrusted to the plaintiffs for car- 
riage from Trivandrum to Tuticorin, but which was never 
delivered at destination. The plaintiffs alleged that when 
the country craft reached the south limit of Port of Tuti- 
corin it struck a submerged rock on account of adverse 
weather due to an act of God and sprang a leak and the 
goods were lost. 


The Government of Madras denied the allegation that 
the goods were lost on account of an act of God but stated 
that the same were lost by the negligence of the plaintiffs 
and their servants or agents or other- people who were in 
charge of the boat in which the rice was loaded. 


Held, 


(1) the tindal of the boat carrying the rice was incompe- 
tent to man the boat, not having done the trip before, 
that it was an act of gross negligence on the part of 
the carrier to have put this vessel in charge of this 
tindal, particularly in monsoon time when knowledge 
of expert navigation was essential. 


(2) that there had been a negligence in the navigation of 
the vessel, in that the boat was anchored at a point 
where there were submerged rocks to the knowledge of 
the pilot; = 


(3) that the wind was moderate and was one that ought 
to have been anticipated and provided against by 
those undertaking navigation on this coast and hence 
exemption based upon, the lost being attributable to 
an act of God must be rejected. State of Madras v. 
I. S. and C. Machado AIR 1955 Mad 519 
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14. Cases falling under the Act of God or accidents 


(i) Extraordinary rainfall : Nichols v. Morsland (1875- 
1976) L.R, Ex. 255. 


(ii) Exceptionally severe snowfall, thunderstorms and 
gales, storm and tempest: (1) Forward v, Pittard 
(1785) ITR 27, 33. (2) Trent & Mersey Navigation 
v. Wood (1785) 4 Dong]. 286, 290. 


(iii) Accident due to some hard substance submerged 
under the water: River Steam Navigation Co. 
Ltd. v. Milapchand Hiralal, AIR 1955 Assam 115. 


(iv) Lightning: Forward v. Pittard, ase ITR 27 
(Supra). 


(v) Fire by lightning: P. K. Kalasami Nadar v. K. 
Ponnu Swami Mudaliar and others, AIR 1962 
Mad 44, 


(vi) Accident due to natural forces and without human 
intervention: Nugent v. Smith, 1876—1 CPD 423. 


(vii) A party is not liable for damage from some ‘un- 
avoidable accodent occuring whilst engaged in a 
lawful act, performed with proper care: Stanley 
v. Powell, (1891) 1 QB 86, 60 GT QB 62. 


15. Cases not falling under the Act of God or accident 


(i) Negligence in the navigation of the vessel: State 
of Madras v. I. S. Machado, AIR 1955 Mad. 519, 


(ii) Criminal activities of unruly mob: The Dominion 
of India v. Amrit Banaspati Co. Ltd. AIR 1963 
All 134, 


(iii) Where the vessel containing the goods was being 
towed, and was driven by the force of sea on the 
tug in consequence of her stopping to make way 
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(iv) 


(v) 


(vi) 


(vii) 


for another vessel, the damage was not due to an 
act of God: Oakley v. Portsmouth and Ryde Unit- 
ed Steam Co, (1836) 11 Ex. 618. 


Where the fire had spread from distance to the 
place in which the goods had been deposited by 
the carrier, and had destroyed them. Carrier was 
held liable, though natural causes may have co- 
operated, and though all possible care was taken. 
Forward v. Pittard, (1785) 1 TR 27. 


Mere occurrence of fire without any explanation is 
not an act of God but is an act of negligence on 
the part of the carrier: River Steam Navigation 
Co. v. Chutumul Dooges, 26 Cal. 398. 


Where an accidental fire resulted from any act of 
or omission of the common carrier, it cannot be 
said to be an act of God: P. K. Kalasami v. Ponnu 
Swami, AIR 1962 Mad, 44. 


Anchoring a vessel at a point where there were 
submerged rocks to the knowledge of the pilot and 
the vessel struck hidden rocks on account of ad- 
verse weather, held, it was not an act of God: 
R. R, Ramalinga Nadar v. Narayan Raddier, AIR 
1971 Ker, 197, 


16. Enemies of the State : 


The carrier is protected where the goods are lost on 
account of enemy action, war of pirates or robbers on the 
high seas. It relates to acts done by the people with which 
the State may be at war, at any time during the carriage 
of the goods, Thefts or robbery on the land is not included 
as they are individual acts and the carrier is expected to 
guard against such thefts or highway robberies. 
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17. Packings 


If the goods are not properly packed or if there is a 
defect in packing of the goods entrusted to the carrier, at 
common law the carrier is not liable if the goods are 
damaged in transit. For example, if the glassware articles 
are packed in a consignment without sealing all the move- 
ment of the articles inside the package, glass or Chinaware 
articles are bound to break unless proper packing is done 
inside the package and the carrier. is informed about the 
contents. Unless contents are not disclosed to the carrier 
and proper packing is not done the carrier is not liable for 
damage of the goods in transit.. Mere knowledge of insuffi- 
ciency of packing on the part of the carrier will not stop 
him from setting up a defence that the damage was due to 
insufficient packing. 


In Gould v. S. E. & C. Rly., (1920) 2 KB 186 G. Consign- 
ed a glass show-case by railway. The case was not properly 
packed, and the company knew of this. It was damaged in 
course of carriage. Held, the company was not liable. 


It is true that in all events the carrier is bound to use 
care of the goods while in transit and in cases where the 
defect in packing is absolutely plain and knowing that de- 
fect the carrier accepts the goods, he may not be excused on 
the ground of negligence in handling the goods, 


In L.N.W. Rly. v. Husdon, (1920) AS 324, Lord Atkin- 
son remarked: “Where the insufficiency is obvious and the 
carrier receives the goods without objection he will not be 
excused for damage resulting from the imperfect packing, 
appears to be too wide”, 


18. Burden of Proof in relation to special contract 


Under general law a common carrier is liable practi- 
cally as an insurer of the goods. The liability can be regu- 
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lated by contract entered into between the parties. It is 
invariably the practice of the common carriers to enter 
into a contract defining and limiting their liabilities. That 
practice is so universal that in the normal course of things 
one would expect any consignor of goods to look into condi- 
tions which are formed in consignment notes. To say that 
in every case the carrier should prove that he drew the 
attention of the consignor to the clause or clauses in the 
consignment notes regarding limitation of his liabilities is to : 
stretch the rule beyond its limits. 


Where a consignor or his agent has signed the decla- 
ration and expressly agreed to all the conditions in the 
consignment note, the burden lies upon the consignor to 
prove that there was misrepresentation or that he had no 
notice of the condition. Even assuming that the carrier is 
deemed to be a common carrier or held liable as such, it 
is open to such a carrier to contract himself out of liability 
as a common carrier or fix the limit of his liability. 


In Indian Airlines Corporation v. J othaji Maniram, AIR 
1959 Mad 285, a clause in the forwarding note provided 
that in case of loss or damage of the consignment, the lia- 
bility of the carrier shall be Rs. 300/- only per consignment. 
The consignor sent goods valued at Rs. 1,600/- by Air but 
the consignment was lost in transit. In a suit by the con- 
signor to récover the full value of the consignment, it was 
held that the consignor would only be entitled to recover 
Rs. 300/- and nothing more. The contract in this case was 
held valid, irrespective of the fact that the carrier was re- 
garded as a common carrier or a private carrier, 


In British India Navigation Co. Ltd., v. T. P. Sokhala 
Ram Sair, AIR 1953 Mad. 3, where there was an exemption 
clause in the bill of lading providing that the contract was 
not governed by the Carriage of Goods by Sea Act 1925 
but by the terms of bill of lading, and further the carriers 
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were not liable for the loss even if it was caused by negli- 
gence and some of the goods were not delivered, such non- 
delivery was held to be the loss, and the carriers were held 
not liable. - 


In Haji Ismail Sait case, 28 Mad. 400, it was held that, 
since the carriers (prior to the passing of Carriage of Goods 
by Sea Act, 1925) were protected by the English law on 
that subject, a common carrier can enter into a contract 
and exempt himself from liability for deliberate acts of 
misfeasance on the part of himself, of his servants for losses 
arising even by acts of negligence, 


In Sheikh Mahmad Ravuther v. B.I.S.N. Co. Ltd. 32 
Mad, 95, and Karianandan Kumber v, The B.LS.N. Co. Ltd. 
38 Mad. 941, it was held that exemptions clauses in the bill 
of lading were to relieve the carrier from any responsi- 
bility. That under the English law such clauses are not 
opposed to the public policy and Section 23 of the Contract 
Act had no applicability. 


Though the above referred cases are on the footing that 
the Contract Act, 1872 does not govern the rights and lia- 
bilities of the common carrier and also the Carriage of 
Goods by Sea Act, 1925, these decisions are on the principle 
that prior to the passing of the Carriage of Goods by Sea 
Act, 1925, the Common Law of England was applicable to 
common carriers in India and not the provisions of the 
Indian Contract Act relating to bailments. See Irrawaddy 
Flotilla v. Bugwandas, 18 Cal. 620. 


Where damage of the consignor’s goods was on account 
of breakdown of the lorry in transit of the carrier and no 
negligence is proved, the special contract under the section 
protects the defendant carrier, 

19. Delivery 


The word ‘delivery’ has got no special significance. It - 
refers to the physical act of making over the custody of the 
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goods by the plaintiff or somebody on his behalf to the 
carriers or their agent. There must be, however, mutual 
consent between the parties in order that the custody of 
the goods may conveniently pass from one to the other, and 
this consent may be even implied from the circumstances 
of each case. River Steam Navigation Co, Ltd. and another 
v. Syam Sunder Tea Co, AIR 1955 Assam 65. 7 


Under the Carriers Act, ‘delivery’ means actual deli- 
very. Granting of a receipt by the carrier is not essential 
for the completion of delivery. Ram Chandra Natha v. 
Greater Indian Peninsular Rly 21 Bom., L. R. 406: Gover- 
nor General of India v. Jubilee Mills, 54 Bom., L. R. 652. 


The word ‘delivery’ has some importance for the pur- 
pose of limitation. Under Article 11 of the Limitation Act, 
1963, the suit against the carrier for compensation for loss 
or damage of the goods is to be filed within a period of 
three years from the date of loss or injury. Under the 
said Article, the plaintiff must file a suit within a period of 
three years against a carrier for non-delivery of, or delay 
in delivering the goods. The period of limitation under the 
said Article starts from the date when the goods ought to 
have been delivered which means a reasonable time from 
the date of despatch of the goods. 


Under the Carriers Act, 1865, delivery by the carrier 
to the consignee is actual physical delivery of the consign- 
ment and not merely symbolic delivery. In other words, 
the delivery is not completed until the physical possession 
of the consignment is delivered to the consignee. Under 
the Carriage of Goods by Sea Act, 1925 a clause in the bill 
of lading was inserted whereby it was provided that in all 
cases and under circumstances the company’s liability shall 
absolutely cease when the goods are free of the steamer’s 
- tackle, and thereupon the goods shall be at the risk of all 
purposes and every respect of the shipper or consignee’, 
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Held, the liability of the steamer company ceased ab- 
solutely as soon as the goods were transferred or delivered 
to the barges of the Port Commissioner. The period of 
limitation therefore began from the date of delivery to the 
Port Commissioner and this would be so irrespective of the 
question whether he was the appellants’ agent or not. 
Ladhubhai Manekchand v. New Dholera Steamship Ltd. 
AIR 1952 Sau. 104, 


In Haji Shakoor v. Firm of Volkart Bros AIR 1937 
Sind 11, it was held that when the goods passed from the 
possession of the ship into the possession of the Port Trust 
they were held on account of the consignees and therefore 
the date of the delivery to the consignee within the mean- 
ing of Article III, rule 6 of the Schedule to the Carriage of 
Goods by Sea Act, 1925. Under the said Act and for the 
purpose of calculating the period of limitation, the Supreme 
Court has recently held that tne word ‘loss’ was wide 
enough to include failure to deliver goods also, that the 
period of one year fixed in the said Act for extinction of 
the right to claim compensation and that the last date when 
the goods should have been delivered was the date of 
departure of the ship from the port. East and West Steam- 
ship Co. v. S, K. Ramalingam, AIR 1960 SC 1058. In 
State of Kerala v. New Dholaru Steamship Ltd, AIR 1969 
Ker, 308 it was held that the period of limitation should be 
counted from the last date when a part of the consignment 
was delivered to the consignee. ‘If the goods are delivered 
on. several days, it is from the last of those days that the 
period of one year has to be calculated because only on 
that day inclusive of the delivery of goods on that day can 
the total loss or damage be assessed’. Per P. N,. Pillai J. 


20. Time for delivery 


The carrier is bound to deliver the goods to the con- 
_ Signee within reasonable time, The consignee or his agent 
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has a duty to enquire as to when the goods will arrive and 
to be ready to take delivery. Freeman v. P. & O.S.N. Co. 
Ltd., 41 C, 703. 


What is a reasonable time depends upon the circum- 
stances which would include the case of a strike or lockout 
not only on the part of the servants of third parties, but 
also of the servants of the carrier themselves provided the 
circumstances in existence were not brought about by the 
default of the carrier. Hick v, Raymond & Reid, 1893, A.C. 
22. Under the International Convention for carriage of 
Goods by Road, 1956, the carrier must deliver the consign- 
ment within sixty days from the date & taking over the 
goods by the carrier where no time is stipulated under the 
contract. 


aoe a me — _——— 


21. Misdelivery 


The word ‘misdelivery’ is restricted to wrong delivery 
involving some form of mistake or inadvertance. It may 
be intended to cover the sort of situation that a package is 
delivered to the wrong address by error or inadvertance. 


Exemptions to the general liability of a carrier or a 
bailee in general have to be construed strictly and hence 
the term ‘misdelivery’ if used in an exception clause, be 
held to cover no more than ‘accidental misdelivery by 
mistake or error’ and not deliberate misdelivery. 


The carrier cannot escape his liability by merely con- 
tending that he entered into a contract with the consigner 
by which he is exempted from his liability against ‘mis- 
delivery or wrong delivery’. It is an elementary duty “of 
a carrier to enquire whenever a person presents the con- 
signee’s note whether he is the proper person or his autho- 
rised agent. A carrier is bound to call upon the person to 
show his identity before the goods are delivered to him. 
Where the carriers do not make inquiry of the person who 
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tendered the consignee’s note at their office, they have not 
discharged their duties as a common carriers in delivering 
the goods to the alleged consignee. This act of the carrier 
is injurious to the consignor and the carrier is liable for 
damages for the loss of consignment. Mondaram Ishware 
Iyer and Sons v. Madras Banglore ee Co. AIR 1964 
Mad. 516, 


Vou ( | ' i ) 


At common law, the common carriers are not protected 
against the consequences of misdelivery due to genuine 
mistake, and they are compelled to secure protection by 
contract against the heavy responsibility imposed upon 
_them by the rigid rule of common law. 


The word ‘non-delivery’ means until the consignment 
is not placed under the domination and control of the per- 
son who is to receive the delivery and until that is not 
done the delivery is not completed. 


Under Section 72 of the Indian Railways Act, 1890, 
there is no obligation thrown on the railway to deliver the 
goods to any particular person or party. In Raoji v. B.B. 
and C.I. Railway, 38, Bom. L.R. 514, one of the conditions 
in the railway receipt was as follows:— 


“That the railway receipt............ must be given up at 
destination by the consignee to the railway company, 
or the railway may refuse to deliver (the goods) and 
that the signature of the consignee or his agent in the 
delivery book............ shall be evidence of complete 
delivery. If the consignee does not himself attend to 
take delivery, he must endorse............ to the person 
to whom he wishes............ and if the receipt is not 
produced the delivery of the goods, may, at the dis- 
cretion of the railway............ be withheld until the 
person entitled............ has given an idemnity to the 
satisfaction of the railway”’, 
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The plaintiffs were the commission agents, purchased 
goods on behalf of one R.S. & Co. and consigned the goods 
through the defendants’ railway in their own name as 
consignees. The plaintiffs then sent unendorsed receipt to 
R.S. & Company for payment but no payment was made 
by R.S.’ Company and obtained the goods by endorsing the 
said receipt on plaintiff's behalf. Plaintiffs sued the de- 
fendants to recover the value of the consignment on the 
ground of wrong delivery. It was held, that under Section 
72, the railway company was not obliged to deliver the 
goods to any particular person, that condition No. 3, (above 
referred) imposed no liability on the railway company and 
that true interpretation of the above condition was that it 
was for the consignee to endorse the receipt in favour of 
the proper person whom he wished to take delivery and 
that the condition left open wide discretion in favour of the 
railway in the matter of delivery. 


22. Non-delivery 


Under the Carriers Act, 1865, a common carrier is per 
se liable for non-delivery of the goods entrusted to him 
for transport, 


The words ‘destruction, deterioration or damage’ do 
not include ‘loss’ of the goods within the meaning of Sec- 
tion 74-B of the Railways Act, 1890 (prior to the amend- 
ment), and no immunity is granted to the railways where 
the loss is due to carriage of goods in the open wagons. See: 
Jiwaji Esmailjee v. Union of India, 61 Bom. L R. 682. 


The word ‘loss’ within the meaning of Section. 75 of 
the Railways Act, 1890, is a loss by the carrier eg by 
abstraction by a stranger or by the servants of the carrier 
or by losing them from vehicles or by mislaying them, 


The ‘loss’ against which the railway is protected must 
be the loss to the railway administration when the goods 
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are lost from its protection and is not the ‘loss’ to the 
owner of the goods. Misdelivery by negligence to a wrong 
party or person other than the owner is not a loss of the 
goods. Ramchandra v. G.I.P, 20 Bom, L.R.591. 


23. Arrival of goods at destination 


Once the goods arrived at destination and are ready 
for delivery the carrier’s responsibility ceases and he be- 
comes mere warehouseman and as such he is merely a 
bailee of the goods under Section 151 and 152 of the Con- 
tract Act, 1872. He is only expected to take due and rea- 
sonable care to preserve the goods. Dwarkanath v, R.S.N.G. 
Ltd., 27 C.L.J. 615. The same view is taken in respect of 
railways by the Supreme Court in Union of India v. West 
Punjab Factories Ltd., (1966) 1 SCR 580, (592), 


24. Stoppage in transit 


An unpaid seller who sends the goods to the carrier 
for carriage can direct the carrier to stop the goods in tran- 
sit and not to deliver to the buyer even after he has parted 
with the possession of the goods to the carrier for onward 
transmission to the buyer. An unpaid seller is a person 
to whom the buyer has not paid the price of the goods so 
delivered to the carrier or where the goods are sold subject 
to signing a promissory note or subject to fulfilling other 
conditions of the sale. The unpaid seller’s right exists even 
if the property in the goods passed to the buyer. It is not 
always that the unpaid seller is entitled to stop the goods 
in transit. An unpaid seller can exercise the right of pos- 
session in the following circumstances.— 


(a) When the goods are in transit. The goods are in 
itransit when they are delivered to a carrier for the 
purpose of transmission to the buyer, until the buyer 
or his agent takes delivery from the carrier. If the 
goods are taken delivery of in the transit by the buyer, 
the transit comes to an end. So also where after arri- 
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val of the goods at the destination station. Where the 
carrier acknowledges the goods to the buyer even 
before delivery, the transit comes to an end. An 
unpaid seller is, however, entitled to stop the goods in 
respect of the part of the goods though other part is 
delivered to the buyer. (See Section 51 of the Sale of 
Goods Act, 1930). 


(b) When the buyer becomes insolvent. See Section 5 of 
the Sale of Goods Act, 1930. See AIR 1923 Cal 182; 
AIR 1936 Sind 106. 


(c) When unpaid seller exercises his right of lien. The un- 
paid seller must give a notice to the buyer of his in- 
tention to re-sale the goods within reasonable time. 


(d) Where the unpaid seller expressly reserves a right of 
re-sale in case the buyer should make default. 


Mere exercise of the right to stop in transit the goods 
does not rescind the contract of sale and if the buyer pays 
the amount of sale price, he is entitled to get the possession 
of the goods. . 


The consignment ceased to be in transit moment the 
goods are unloaded in buyer’s godown and before unpaid 
seller exercises his right to stop in transit. It was held 
that it is immaterial that the carrier was not paid his 
freight and under the circumstances the carrier had waived 
his right to claim freight in respect of the consignment car- 
ried. Naraindas v. Official Assignee, AIR 1936 Sind 106. 
Where the consignment was F.O.B. and it was delivered by 
the seller on board the ship, bills drawn and accepted by 
the buyer, the transit comes to an end as there was noth- 
ing to be done between the parties. (1846) 3 Moo Ind. App. 
422, so also where the goods were off-loaded and sent for 
repacking by buyer’s agent. Valphy v. Gibson (1847) 4 CB 
837. In Schotsmans v. Lancashire and Yorkshire Rly (1867) 
2 Ch. App. 332, it was held that the transit came to an end 
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the moment the goods were delivered to the buyer’s ship 
even though the bills of lading in favour of the buyer was 
kept by the seller. Where the goods are delivered to the 
forwarding agent by the carrier pending further orders 
from the buyer, the transit comes to an end. See Re Isaacs, 
ex parte Miles (1885) 15 QBD 39. Same is the position 
When the goods are delivered to the shipping agent 
by the carrier as per the instructions of the buyer. Reddall 
v. Union Castie Mail (1914) 84 LIKB 360. Where the goods 
are taken delivery by the buyer before it reached to the 
destination station, the transmit comes to an end and it is 
immaterial that the buyer was not entitled to take delivery 
or intercept the goods in transit. Reddall v. Union Castle 
(supra). Where the carrier agrees by an agreement to 
warehouse the goods on behalf of the buyer and he ware- 
housed the goods the transit comes to an end. Johann Plis- 
chke v. SohneGmbll v. Allison (1936) 2 All E.R. 1009. The 
sender’s right & disposal comes to an end when the second 
copy & the consignment note is delivered to the consignee 
or when the consignee exercises his right to require deli- 
very of that copy and the goods or where the sender ex- 
pressly provides in the consignment note that the consignee 
should have the right of disposal, the consignee will have 
right to have the good at the time the consignment note is 
drawn up. See International Convention for Carriage of 
Goods by Road, 1956, Schedule Art. 12 Para 3. 


In the following cases it was held that the transit does 
not come to an end.— 


The transit does not necessarily come to an end when 
the goods arrived at the destination station. Heinekey v. 
Earle (1857) 8 E. & B. 410 (423) and where the buyer has 
not taken actual or constructive possession of the goods and 
there is no agreement with the carrier to hold the goods as 
buyer’s agent, transit does not come to an end, Whitehead 
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v. Anderson (1842) 9 M. & W, 518. Where the goods were 
carried on the buyer’s ship but no bill of lading was given 
by the seller, the transit does not come to end. Re Cock, 
exparte Rosevear (1879) 11 Ch. D, 560. In Jobson v. Ep- 
pehnheim (1905) 21 TLR 468, it was held that the transit 
does not come to an end where by an agreement the goods 
were intended to pass direct to the carrier to be carried at 
the destination station and the carrier to act as buyer’s 
agent but before goods reached destination, it was stopped 
by the seller. 


The cases cited above laid down the general prin- 
ciple that transit does not come to an end where the unpaid 
seller exercises his right to stop the goods in transmit be- 
fore it reached the destination station or even where the 
goods are carried by the carrier as buyer’s agent, the pro- 
perty in goods did not pass without parting with the biils 
of lading or other documents showing the sale of the pro- 
perty in favour of the buyer. See Re Cock, exparte Rosvear 
(Supra). Where the seller has hired the lorry, the goods 
are in his possession in law and until the delivery is effect- 
ed the transit does not come to an end. Where the goods 
are carried by a lorry hired by the buyer, the goods re- 
mained in transit so long as the driver of the lorry is treat- 
ed as a carrier and not the agent of the buyer. Learoyd v. 
Pope and Sons (Dock Carriers) Ltd. (1966) 2 LLL.R. 142, 


The notice of stoppage in transit must be given in 
time and to the carrier’s place of business to enable him to 
communicate to his agent in time. If the carrier fails to 
act in time he would be liable for damages. Kemp v., Falk 
(1882) 7 App. Cas 573. On receipt of the notice, the carrier 
must deliver the goods to the Seller and collect his charges 
for such re-delivery including the freight to the intended 
original destination. Booth v. Cargo Fleet (1916) 2 K.B, 570. 
The carrier must deliver the goods to the Seller at the 
place where the goods were actually booked or at such 
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place as the Seller directs, subject to the lien of carrier’s 
charges for re-delivery. 


The unpaid seller is not bound to satisfy the carrier 
that he is actually not paid by the buyer. The carrier must 
comply with the seller’s notice to stop in transit, The 
Tigress (1863) B. & L. 38. If on the other hand, the buyer 
demands the delivery of the goods and there is a conflict 
of interest between the buyer and the seller, it is the duty 
of the carrier to file a suit for interpleader and seek direc- 
tion of the Court as to whom he should deliver the goods. 
See Wilson v. Anderton (1830) 1 B. & Ad, 450. 


25. Contract of carriage and fundamental breach 


Where a carrier does not comply with the essential 
part or terms of the contract so that performance of which 
is totally different from which is undertaken by the carrier, 
the carrier is said to have committed a fundamental breach 
of the contract. It is a stipulation which parties have ex- 
pressly or impliedly agreed, a breach of which goes to the 
root of entire contract and innocent party is entitled to 
treat it as a fundamental breach of the contract. Suise At- 
lantique etc. v .N. V. Rottendamsche Kolen Centrale (1967) 
1 A.C, 361; (1966) 2 All E.R. 61. It is a deliberate breach, 
amounting to a complete departure from the contract. John 
Carter v. Hausen (1965) 2 Q.B. 495. Where there is a funda- 
mental breach, the innocent party may treat the whole 
contract as an end and sue for damage generally, or may 
at his option affirm the contract and treat it as continuing 
on foot and sue only for damages for the breach or breaches 
of the particular stipulation or stipulations in the contract 
which has or have been broken or the breach may be such 
that it is outside the scope of ‘“‘exceptions clauses’? whereby 
the liability of a party (i.e. the carrier) for breach of his 
obligations, contractual or otherwise, is limited or excluded. 
Suisse Atlantique v. N. V. Rotterdamsche (supra). Before 
holding the carrier liable for his alleged fundamental 
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breach, regard must be paid to the quality of his act and 
it consequences. Harbutt’s Plasticine v. Wayne Tanic (1970) 


1 All L. R. 225. 


Where there is damage, deterioration or loss of the 
goods, it is the owner of the goods who must plead and al- 
lege that there was fundamental breach in contract of car- 
riage and then burden will shift on the carrier to prove 
that there was no fundamental breach. Merely because the 
carrier does not offer any explanation or refuses to give 
explanation does not justify the inference that loss or 
damage of the goods arose out of wilful misconduct result- 
ing in fundamental breach of the contract. H. C, Smith v. 
G. W. Rly (1922) 1 A. C. 178; Hunt v. BRS (Parcels) Ltd. 
(1962) 1 Q, D. 617. 


The cases of fundamental breach may arise in the 
following case.— 


(i) Deviation from original or contractual route; 


(ii) Delivery of the consignment to a party without pro- 
duction of the consignee’s copy. See Hai Tong vy. 
Rambler (1959) A. C, 576. 


(iii) Theft from unattended lorry under certain circum- 
stances. Bontex v. St. John’s Garage (1943) 2 All ER 
690. | 


(iv) Entrusting valuable consignment to a sub-contractor 
for carriage without the consignor’s authority, Gar- 
ham v. Alfred W. Ellis (Transport) Ltd. (1967) 2 All 
ER 940, 


The general rule of construction of contracts is that an 
exception clause does not apply to a contract in favour of 
a party who commits a fundamental breach of it, however, 
wide that clause may be since by committing fundamental 
breach a carrier exposes the goods of the consignor to risks 
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quite different from those agreed or contemplated by the 
contract, 


A carrier guilty of fundamental breach cannot rely on 
the exception clause to escape from his statutory liability. 
Suisse Atlantique v. N. V. Rotterdansche Kolen Centrale 
(supra), Where a carrier commits a breach of the kind 
referred above, the consignor is entitled to treat the con- 
tract as an end and can sue the carrier for his past breach 
of the contract. In such circumstances, the consignor or 
' the owner of the goods can recover the full value of the 
goods for loss, destruction or deterioration of the goods in- 
cluding that of theft as in law the owner elects to terminate 
the contract by reason of the fundamental breach. In 
such circumstances, the construction of the exceptions 
clause must be totally ignored and the carrier will not be 
entitled to any relief. Suise’s case (supra); Harbutt Plasti- 
cine Ltd., (supra); Kenyon v. Baxter (1971) 1 W.L.R. 519. 
A consignor or the owner of the goods is, however, not en- 
titled to affirm part of the contract and treat the rest as 
cancelled. In such an event, the carrier will be entitled to 
rely on exceptions clause to limit his liability, Hain v. Tate 
(1936) 2 All E. R. 597 (601). 


SECTION 7: 


Liability of owner of railroad or tramroad constructed 
under Act XXII of 1863, not limited by special contract. In 
what case owner of railroad or tramroad is answerable for 
loss or damage, 


The liability of the owner of any railroad or tramroad 
constructed under the provisions of the said Act XXII of 
1863, for the loss of or damage to any property delivered 
to him to be carried not being of the description contained 
in the Schedule to this Act, shall not be deemed to be limit- 
ed or affected by any special contract; but the owner of 
such railroad or tramroad shall be liable for the loss of or 
damage to property delivered to him to be carried only 
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when such loss or damage shall have been caused by negli- 
gence or a criminal act on his part or on that of his agent 
or servants, 


NOTES: 

(1) Act XII of 1863 is now Act I of 1894 (Land Acqui- 
sition Act), 

(2) Act of 1863 has been amended by Section I and 
2 of the Carriers’ Amendment Act, XXII of 1920. 


(3) This Section in so far as it relates to railways is 
repealed by Section 72 of the Indian Railways Act, 1890. 
Sections 72, 72-A, 73, 74, 74-A, 74-B, 74-C. 74-D; 74 E; 75: 
76, 77, 78, 80 and 82 so far concerned with the carriage of 
goods are amended by Act 39 of 1961 called the Indian 
Railways (Amendment) Act, 1961. 


(4) Under this section the liability of ‘Railroad or 
tramroad’ constructed under the provisions of the Act XXII 
of 1863 (as amended) is that of bailee only. The owner is 
only liable for the loss of or damage to the property in 
case of negligence or a criminal act on his part or on the 
part of his agents or servants. 


The owner’s liability is therefore governed under Sec- 
tions 151, 152 and 161 of the Contract Act, 1872, 


Under the Indian Railways Act 1890, as amended by 
the Act of 1961, the railway administration is no more 
merely a bailee of the goods. Under substituted Section 
73 of the Indian Railways. Act, 1890, the railway adminis- 
tration is common carrier and liable for loss, damage, dete- 
rioration or destruction of the goods in all event except in 
few cases as referred to in the said Section. 


SECTION 8: 
Common carrier liable for loss or damage caused by 


negligence or fraud of himself or his agent, 


122 


Section 8 Scope and Applicability of Section 8 


Notwithstanding anything hereinbefore contained, 
every common carrier shall be liable to the owner for loss 
of or to any property delivered to such carrier to be carried 
where such loss or damage shall have arisen from the (_)! 
criminal act of the carrier or any of his agents or servants. 
(and shall also be liable to the owner for loss or damage to 
any such property other than property to which the provi- 
sions of section 3 apply and in respect of which the decla- 
ration required by that section has not been made, where 
such loss or damage has arisen from the negligence of the 
carrier or any of his agents or servants).2 


NOTES: 


(1) The words ‘negligence or’ were repealed by the 
Carriers (Amendment) Act, 1921 (13 of 1921), S. 2, 


(2) This is inserted by S. 2 of the Carriers (Amend- 
ment) Act, 1921. . 


SYNOPSIS 


1. Scope and applicability of section 8. 2, Statutory 
prohibition, 3. Who can sue the common carrier. 4, En- 
dorsee of the goods consignment note. 5. Document of title. 
6. Waiver of objection to the maintainability of the suit. 7. 
Misconduct on the part of the carrier. 8. Negligence in 
relation to the carriers’ Act. 9. Standard of care. 10. 
Jurisdiction. 11. Special stipulation in waybill or consign- 
ment note, 


COMMENTARY 
t. Scope and applicability. 


The true effect of section 8 is that a common carrier 
who carries his customer’s goods can limit his liability in 
all respects save and except against negligence and crimi- 
nal act on his part or on the part of his servants and agents. 
To this extent section 8 overrides section 6 of the Act, 
Tugan Ram v. Dominion of India, AIR 1966 All. 260. 
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Thus, under the Act, a common carrier does not get any 
protection against his liability in respect of theft or forgery 
on his part or on the part of his servants or agents. It is 
immaterial that such theft or forgery was not facilitated 
due to carrier’s negligence. G. W. Rly, v. Rimell (1856) 18 
C, B. 575. A fraudulent conversion of the customer’s goods 
by the Agent of the carrier who usually receives the goods 
on the carrier’s behalf on the other end for the purpose of 
affecting delivery to the consignee will impose liability on 
the carrier under section 407 of the Indian Penal Code. See 
Stephens v. L. & S. W. Rly (1886) 18 QBD 121; Machu v. 
L, & S. W. Rly (1948) 2 Exch. 415. A person who misre- 
presents himself to be the servant of the carrier’s agent 
receives the goods and misappropriates, the carrier will 
not be liable if there is a special contract relieving a com- 
mon carrier from such liability because the carrier will not 
be estopped in law from denying the fact that the culprit 
Was not his servant. Way v. G. E. Rly (1876) 1 QBD 692, 


If theft is committed, the plaintiff need not prove 
which of the carrier’s servant has committed the theft or 
fraudulently converted the goods to his benefit, though the 
allegation of theft or conversion must be proved to impose 
criminal liability on the part of the carrier. Smith v, Mid- 
land Rly (1918) 88 L.J.K.B. 868. If the carrier fails to ac- 
count for the goods, prima facie he is liable. M’Queen v. 
G.W. Rly (1875) L.R. 10 Q.B. 569. H: C: Smith v: Midland 
Rly (supra). There is no prima facie case if the goods are 
lost or it was seen in possession of the carrier’s servants or 
agents. See Gogarty v. G.S. & W. Rly (1874) IR 9 CL 233. 


Whenever the loss or damage is caused by negligence 
or criminal act, the owner is entitled to recover the damages 
under the non-obstante clause of Section 8. Under Section 
9 the owner is only required to prove loss or damage or 
non-delivery of the goods and it is for the carrier to prove 
the absence of criminal act or negligence on his part. A 
criminal act does not cease to be one simply because it is 
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aided or abetted by another and it is no defence to say that 
the act was committed by the servant on inducement. 
Where the burden is not discharged under this section, the 
carrier is liable. The act is criminal when the goods are 
stolen or misappropriated by the carrier or the servants in 
transit or from carrier’s warehouse. The servants or the 
agents of the carrier are those who handle, store, carry and 
effect the delivery of the goods to the consignee. It includes 
lorry operators or drivers to whom the carrier entrusts 
goods for carriage and also agents or associates at the 
other end where the goods are intended to be delivered by 
the carrier, 


go oh es 


2. Statutory prohibition. 


There is a statutory prohibition against limiting the 
liability in respect of loss or damage to the goods on ac- 
count of negligence or criminal act and therefore any sti- 
pulation or condition in derogation or contrary to the spirit 
of Section 8 is void. Tugun Ram v. Dominion of India, 
AIR 1966 All, 260. In Narangrai Agarwala v. R.S.N. & 
Co., 34 Cal, 419; (1903) S.A. No, 2310 (unreported), the 
defendant company repudiated their liability for the loss 
of Endi Silk on the ground that the plaintiff did not declare 
the value and description of the property as required by 
Section 3 of the Carriers Act and there was no payment 
at the special rate under section 4 in respect of the Endi 
Silk which fall under the description of exempted articles. 
It was held that although the fact that the property deli- 
vered to be carried was not disclosed to be silk, and al- 
though no special freight was paid for it, the defendant 
would be liable, if the loss was occasioned by the negli- 
gence of the defendant and the case was remanded back to 
the lower court for a finding upon the point. 


3. Who can sue the common carrier 


Under section 8 only the owner of the goods can main- 
tain a suit against the common carrier. The Carriers Act, 
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1865, while restricting the power of common carrier of 
exempting himself from his common law liability by sec- 
tion. 8 affirms or creates a liability and gives the benefit of 
that liability to the owner of the goods. The essential re- 
quirement for making a person liable under the Act is that 
the plaintiff must be the owner of the goods. D. P. Narasa 
Reddy v. Ellisetti China, AIR 1964 A.P. 71. The benefit 
available under this section is not available to a common 
carrier who intends to file a suit against another common 
carrier to whom the goods were entrusted and lost. But 
a person other than the owner, may employ the carrier on 
his Own account and then may sue the carrier on such con- 
tract, and if there is a special contract it would supersede 
the necessity of showing the ownership of the goods, but 
the onus is upon the plaintiff who alleges that there is 
such a special contract. Sukul Bros, v. H. K, Kavarana, 
AIR 1958 Cal, 730. It is however not necessary that the 
carrier will be liable only if goods are delivered to him by 
the plaintiff himself. He would be liable even where the 
consignment is delivered to him by other carrier for on- 
ward carriage and is lost or damaged: R.S.N. Co. Ltd, v. 
Mahindra Nath, 51 C.W.N. 551. The carrier’s liability under 
the circumstances is summed up by Rankin C, J. in K. C. 
Dhar v, Ahmad Bux, 1933 I.L.R. Cal, 879 (889) in the fol- 
lowing words.— 


“In my judgment, therefore the position is that a per- 
son, who has suffered loss by the common carrier’s 
breach of his common law obligation, can maintain a 
suit independent of contract. There is no question of 
this being defeated merely by reason of the absence 
of privity of contract or of privity of contract of insur- 
ANCE Hk hss It is no answer to a man, who suffers loss 
by a breach of common law duty, to say that some 
one else has taken care to avoid coming under a similar 
obligation. Whoever tenders the goods to the common 
carrier, whatever his position vis-a-vis the owner of the 
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goods, if the common carrier’s duty is not performed 
he will make himself liable to the person, who suffers 
damage—prima facie the owner of the goods—unless he 
has, at the time of the contract, restricted his obliga- 
tion so as to give himself greater protection’, 


It is therefore clear that the carrier cannot plead that 
there was no privity or contract between him and the 
plaintiff. In Vidya Ratan v. Kota Transport Co., AIR 1965 
Raj. 200, one Madhav Dass, agent of the plaintiff bcoked 
certain cotton bales from Kota to Mangrol through the de- 
fendants’ transport. Part of the consignment caught fire 
and plaintiff sued the defendants for compensation in res- 
pect of the damaged goods. Held, the defendant were liable 
in the absence of any special contract, It is only the plaintiff 
himself or his duly authorised agent who could relieve the 
common carrier of his absolute liability. There need not be 
any privity of contract between the owner of the goods and 
the carrier. It is sufficient if the carrier has accepted the 
goods for transport and has failed to deliver them. A con- 
signor therefore can maintain a suit and recover substan- 
tial damage from a carrier by reason of a breach of con- 
tract between the consignor and a carrier notwithstanding 
that the consignor had neither property nor the right of: 
possession of the goods. The Albezero (1975) 3 All ER 
21: 1975 JSCTL 28. , 


An Agent of a disclosed principal cannot maintain a 
suit in his own name simply because he is an agent who is 
answerable to the principal for the due performance of the 
contract made by him on behalf of his principal. The ordi- 
nary inference is that the contract of carriage is between 
the carrier and the owner of the goods in whose favour the 
common law duty exists to deliver the goods safely. Ina 
proper case such is the inference even when the owner is 
not the consignor. The presumption is a presumption of 
fact and is rebuttable. A person other than the owner may 
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employ the carrier on his own account and then sue thi 
carrier on such contract. In Sukul Bros. v. H. K. Kavaran: 
(supra), the plaintiff who was a carrier of goods filed a sui 
against the defendant for Rs. 12,220/- as damages fo! 
breach of duty to deliver 45 bales of jute entrusted to hir 
for carriage, alternatively as damages for conversion of the 
goods. Plaintiff was a sole transport agent of one Messrs 
Sinclair Murray and Co. Ltd., for the purpose of such 
carriage and that he was responsible to Sinclair Murray 
for the safe carriage of all goods carried by the plaintiff or 
other carriers engaged by him. On 29th January, 1952 
plaintiff engaged the defendant to carry jute from the Cal- 
cutta Hydraulic Press to the Howrah Jute Mills and in- 
structed defendant to send his lorries. The defendant sent 
his lorry No. 927 and the driver loaded the lorry with the 
goods but subsequently absconded with the goods. The 
owners of the goods were Sinclair Murray and Co.. In a 
suit by the plaintiff against the defendant, it was held that 
plaintiff has totally failed to prove that he has delivered 
the gocds to the defendant. The goods never came in pos- 
session of the plaintiff. They were delivered by the Sin- 
clair to the defendant directly from their godown. Since 
the plaintiff has failed to establish any contract that could 
be implied for entrustment of the goods by him to the de- 
fendant, the defendant was held not liable to the plaintiff 
for the loss of the goods. Since the plaintiff had not pleaded 
express oral contract of employment with the defendant 
and further failed to prove that he had employed defendant 
on his own account, he was held, not entitled to maintain 
the suit against the defendant. It would be otherwise if 
a bailee who is in possession of the goods and who is bound 
to deliver them to the owner at his own risk entrusts the 
goods to a carrier, it may be inferred that the bailee has 
employed the carrier on his own account and the bailee 
may then sue the carrier on the contract of employment. 
Freeman v. Birch (1833) 3 Q. B, 492. 
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4. Endorsee of the Goods Consignment Note 

Unlike Bill of Lading or any other negotiable instru- 
ment, a goods consignment note is not negotiable instru- 
ment though it is assimilated to the bill of lading for the 
purpose of section 178 of the Contract Act and therefore 
no vesting right is created in favour of an endorsee of the 
goods consignment note under the definition of section 2(4) 
of the Sale of Goods Act and under section 132 of the 
Transfer of Property Act. See, R. V. Darbal v. S. R, Chaud, 
AIR 1906 P. C. 7; Official Assignee v. Mercantile Bank 
AIR 1934 P, C. 234. A goods consignment note or a way 
bill issued by a public carrier is merely entrustment of 
goods for carriage and it does not amount to document of 
title. Juggilal v, Pratapmull ILR (1967) 1 Cal, 184; 70 Cal, 
W.N. 741. 


The endorsee has to prove more than mere valid en- 
dorsement. He must prove that by endorsement he became 
the owner of the goods to enable him to file a suit against 
the carrier for loss or damage of the goods. Mere endorse- 
ment in his favour in the goods consignment note, will not 
be sufficient and will not entitle him to file a suit against 
the carrier for loss or damage of the goods. As an endorsee 
he will be entitled to receive the goods from the carrier 
and carrier will be discharged from its liability as soon as 
the goods are delivered to such an endorsee, but to esta- 
blish any further right as an endorsee he is required to 
prove the ownership of the goods to himself before he can 
base his claim under the original contract. Shri Shyam 
Stores v. Union of India, AIR 1971 A. & N. 59. Upon; trans- 
fer of the consignment receipt and the other documents to 
the plaintiffs by the bank for valuable consideration the 
plaintiffs acquired the right of ownership over the goods 
and therefore plaintiffs as endorsee can sue the carrier for 
non-delivery of the goods. That part of the cause of action 
of the endorsee of consignment note for non-delivery of 
the goods against the carrier will arise at the place where 
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the document is negotiated. I, S. P. Trading Co. v, Union 
of India, AIR 1973 Cal, 74. 


Where the consignor has endorsed the consignment 
receipt in favour of a third party (e.g. bank), such third. 
party is entitled to receive the goods in consignment as an 
endorsee. But whether such an endorsee is entitled to file 
a suit against the carrier for non-delivery of the goods 
depends upon the question whether title to goods has pass- 
ed to the consignee or not passed to him has to be decided 
and it is only the owner of the goods who can file a suit 
for the recovery of damages. In Chhangamal v. Domion of 
India, AIR 1957, Bom, 276: 59 Bom. L.R. 704, the Division 
Bench of the Bombay High Court held that either a con- 
signee can recover Compensation on the basis of his con- 
tract with the carrier or an owner of goods can sue on the 
basis of his title. It therefore follows that unless, the 
endorsee is shown to be the owner of the goods, he cannot 
file a suit. In Union of India v. Ramprasad Mulchand 
Agarwal, 1972 Bom. L. R, 577, it was held that the High 
Court has powers to interfere with the finding of the Dis- 
trict Court under Section 115 of the Civil Procedure Code, 
where the District Court has erroneously held that an 
endorsee of the consignment receipt is entitled to file a suit. 
Mere fact that the consignor and the consignee are the 
different persons that does not mean that the title to the 
_goods passed to the consignee. The question whether title 
to goods has passed to the consignee will have to be decided 
on evidence. Union of India v. West Punjab Factories. But 
see recent judgment of calcutta High Court in Ganpatrai 
v. Union of India, 1975 Cal. 265, 


3. Document of title 
The term ‘document of title to goods’ is defined by 
section 2(4) of the Sale of Goods Act, 1930 as follows.— 


“Document of title to goods” includes a bill of lading, 
dock-warrant, warehouse keeper’s certificate, whar- 
fingers’ certificate, railway receipt, warrant or order 
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for the delivery of goods and any other document 
used in the ordinary course of business as proof of the 
possession or control of goods, or authorising or pur- 
porting to authorise, either by endorsement or by 
delivery, the possessor of the document to transfer to 
receive goods thereby represented”. 


On the basis of the above definition it was held by. 
Calcutta High Court that unlike railway receipt or a dock 
warrant, a waybill issued by the common carrier is not a 
document of title inasmuch as it is merely a receipt of 
entrustment of the goods to the transporter. Juggilal v. 
Pratabmull ILR (1967) 1 Cal. 184 (196): 70 Cal, W. N. 741. 
On the other hand, a railway receipt is held to be the 
document of title to goods. Official Assignee v. Mercantile 
Bank of India Ltd, AIR 1934 P.C, 246. Thus a railway 
receipt is mercantile document of title of the goods and the 
endorsement of it vests the endorsee with valuable rights. 
It was held, that an endorsee of the railway receipt can 
file a suit against the railway administration for damage or 
loss of the goods so consigned, Jalan & Sons v. G. G; in 
Council AIR 1949 East Punjab 190. 


It is therefore clear that a waybill issued by the 
public carrier is not a mercantile document of title and 
therefore it is not negotiable save and except in few cases 
where such public carrier is on the approved list of the 
Indian Bank Association. The test whether a document is 
a document of title is to find out whether (a) it is a docu- 
ment of title in goods or (b) whether in the ordinary course 
of business it is regarded as so negotiable. If a document 
has received recognition in the law as a document assign- 
able by endorsement or delivery, such document may be 
termed as mercantile document of title. Shah Mulji Deoji 
v. Union of India AIR 1957 Nag. 31. 


6. Waiver of objection to maintainability of the suit 


When the suit itself is on the basis of liability created 
by Section 8 of the Act, no question of waiver of objection 
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to maintainability of the suit can be inferred by virtue of 
provisions of Order 8, rule 2 of the Civil Procedure Code 
simply because the defendant did not specifically raised it 
in his written statement. When the plaint itself discloses 
that the plaintiff has sued the defendant on the basis of 
Section 8 of the Act, as owner of the goods lost in transit, 
but it was found that the plaintiff was not the owner but 
the agent of the owner, he cannot rely on Section 10 of the 
Specific Relief Act, when there was no alternative reasons 
disclosed in the plaint, on which the plaintiff sought to base 
his claim. D.P. Narasaya Reddy v. Ellisetti, AIR 1964 
A.P. 71. In this case it was held that where the goods were 
entrusted to an Agent by the owner of the goods, and who 
in turn had entrusted to the common carrier for carriage, 
cannot maintain a suit against the common carrier for the 
loss or damage of the goods in transit. In such a suit 
simply because the carrier has not raised any objection as 
to the maintainability of the suit in the written statement 
cannot operate as waiver of objection under O.8, R.2 of the 
C.P.C., when the suit itself is on the basis of liability under 
section 8 of the Act and such a plaintiff cannot rely on 
Section 10 of the Specific Relief Act, where there was no 
alternative reasons disclosed in the plaint. In Sukul Bros. 
v. H.K. Kavarana, AIR 1958 Cal, 730, it was held that such 
a suit is maintainable on the ground that a person, other 
than the owner, may employ the carrier on his own 
account and then sue the carrier on such contract and that 
the special contract, if provided, supersede the ownership 
of goods. In D. P. Narasaya Reddy’s case (supra) no such 
special contract was found and no such contract was 
pleaded. The plaintiff never attempted to prove the exis- 
tence of such contract, either express or implied. 


The necessary requirement for making a person liable 
under the Act, is that the plaintiff must be owner of the 
goods. Where the plaintiff is contracting on behalf of the 
Known principal, he can restrict his personal liability for 
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acts of the principal, his servants or agents. Chandubhai 
Fulabhai Patel v. R.S.N, Co. Ltd, AIR 1953 Cal. 547, 


7. Misconduct on the part of the carrier 


The term misconduct is a reckless act on the part of 
the carrier, knowingly performed or wrongfully omitting 
to act regardless of the consequences, A wilful act of mis- 
conduct is an act where the will is a party or acting or 
omitting to act with reckless indifference as to what the 
results may be. Graham v, Belfast and N.C. Rly. (1901) 
2 IR 13;° Horabin v. B.O.A.C. (1952) 2 All E.R. 1016. 
It is not merely a fault or negligence or even culpable 
negligence for that matter. Unlike Indian law, under the 
English carriers’ Act, a carrier who exempts himself from 
hability against negligence would be held liable if there 
is a misconduct on his part. The term ‘negligence’ and mis- 
conduct are two different things and the carrier will not 
be allowed to take shelter under ‘negligence’ if such negli- 
gence is so gross that in law it amounts to wilful miscon- 
duct, Forder v. G.W, Rly (1905) 2 K.B. 532, 


The burden of proving misconduct is on the party who 
alleges misconduct. Merely because the goods are destroy- 
ed, deteriorated or misdelivered, misconduct will not be 
presumed: Webb v. G. W. Rly (1877) 26 W.R. 111: Mere 
error of judgment (Horbin v, B.O.A.C. supra) or unreason- 
able delay (Graham v. Belfast Rly (1901) 2 TR 13) or loss 
or deterioration of goods without any explanation is not 
misconduct in law. Hayes v. G.W.Rly (1899) 41 L.T. 436. 
Similarly failure to account for the goods does not lead to 
any presumption that it was lost on account of misconduct. 
H.C. Smith v. G. W. Rly. (1922) 1 A.C, 178. 


A case of misconduct is made out, if carrier or his sar- 
vant knowingly delivers the goods to a person who is not 
entitled to receive it, Hoare v. G.W. Rly (1877) 37 L.T. 186. 
Misconduct may also be proved by showing the state of 
mind of the carrier out of many minor acts of negligence or 
carelessness. Horabin v. B.O.A.C. (supra). Under the 


133 


(The) Carriers Act, 1865 i 


Carriers Act, 1865, a contracting carrier cannot exempt 
himself from the lability arising out of his own misconduct 
or the misconduct on the part of his servant and any such 
stipulation in contract will be null and void in law as it is 
contrary to.the provisions of Section 8 of the Act, 


8. Negligence in relation to the Carriers Act 


Negligence in a legal sense is a negative rather than a 
positive term and ir any given circumstances it is the fai- 
lure to exercise that care which the circumstances demand. 
Negligence is therefore simply neglect of some care which 
a person is bound by law to exercise towards somebody. 
Where there is a duty to take care, the degree of care 
required in the particular case depends on the accompany- 
ing circumstances, 


A common carrier of goods is responsible for the safety 
of the goods entrusted to him in all events except when 
loss or injury arises from the act of God, or the State’s 
enemies or is caused by inherent defect of the goods or by 
their dangerous nature, unless the carrier knew or ought 
to have known of it, or by the act or omission of the consig- 
nor himself or of some person for whom the consignor is 
responsible. A carrier of goods who is not a common car- 
rier, or a common carrier when carrying goods of which he 
is not common carrier or when carrying goods outside the 
scope of his public emlopyment, is liable for negligence in 
such cases but may sufficiently protect himself from such 
liability by a contract under Section 6 of the Carriers Act, 
1865 in clear language exonerating him. Rosin and Turpen- 
tine Import Co. v. Jacobs & Co. (1910), 27 T.L.R. 259 HLL. 


A carrier of passengers for hire undertakes to carry 
his passengers with due care and to carry them safely as 
far as reasonable care and forethought can attain that end. 
He is answerable for the soundness and sufficiency of any 
means of conveyance provided by him. Any defects in his 

vehicle is a prima facie evidence of negligence against him 
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if a passenger injured by reason of want of soundness or 
sufficiency or want of such examination, of the means of 
conveyance, See Israel v. Clark (1803) 4 Esp, 259. His 
liability may be varied by contract. 


The liability of common carrier must be regulated un- 
der the Carriers Act, 1865. They cannot claim to have their 
liabilities determined on the basis of Risk Note as under the 
Indian Railways Act, 1890 on the ground that under con- 
tract between them and the Railway Company, they convey 
goods in their boats from out stations to the stations of 
Railway Company. 


~~ 


Under the Carriers Act, 1865, negligence is presumed 
by the loss of goods, and no question of misconduct arises 
and if the common carriers fail to rebut the presumption 
with which every case starts, and showing that they are 
not guilty of such negligence as would make them liable, 
they are liable for damages. AIR 1931 Madras 115 (Madura 
Co, Ltd. v. P. C. Xavier). 


The railways are liable for negligence in performance 
of any duty or the exercise of any power conferred on it 
by statute either for carrying goods or carrying passengers 
if such negligence caused injury or loss of goods to the 
consignor or a passenger. But in view of provisions of 
Section 74-C of the Indian Railways Act, 1890 (prior to 
amendment), the doctrine of Res Ipsa loquitur has no ap- 
plication. The negligence and misconduct on the part of 
the railways has to be proved by the plaintiff and mere 
damage to his consignment by itself will not make the rail- 
way liable for damages. Union of India v. Sree Narayan 
Agarwala, AIR 1971 Cal, 449. 


The doctrine of Res ipsa loquitur is to the effect that 
there is evidence of negligence if the facts are more con- 
sistant with negligence on the part of the defendant than 
with other causes. In such case the plaintiff will succeed 
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simply if he can prove the happening of the accident and 
nothing more. 


Under the Indian Carriers Act, 1865, a carrier’s liabi- 
lity for negligence is absolute and no amount of stipula- 
tions or conditions in the consignment note or goods for- 
warding note will absolve him from his liability for negli- 
gence. Where the consignee refysed to take delivery of 
goods on the ground that one tin was cut open and another 
was quite empty and claimed damages for value of the oil. 
Held, the company was liable inasmuch as the onus is om 
the company to disprove the negligence, as the loss of the 
goods is prima facie evidence of negligence or the criminal 
act on the part of the carrier, and the special contract is of 
no help to the carrier. India General Steam Navigation Co. 
v. Bhagwan Chandra Pal, 40 I.L.R. 716, (Cal.) 


Earlier, in Jai Narayan’s case (AIR 1930 Lah. 37) it 
was held that the question of wilful neglect on the part of 
the carrier must be decided in the circumstances of each 


case. See also, Secretary of State v. Singhai Kundanmal, 
AIR 1930 Nag. 239. 


The decision in Irrawaddy Flotilla v, Bugwandas 18 
Cal. 620 and Indian Airlines Corporation v. Jothaji Mani- 
ram, AIR 1959 Mad. 285 are however, on different footings. 
These two decisions are on the principle that the Indian 
Contract Act, 1872 is not the guide-line to determine the 
rights and liabilities of the common carriers though the’ 
Carriers Act, 1865 allows the carrier to enter into some 
special contract for the carriage of goods. The obligation 
on the carrier’s part is an obligation independent of con- 
tract and further, that, prior to the passing of the Carriage 
of Goods by Sea Act, 1925, the Common Law of England 
was applicable to common. carriers and not the provisions 
of the Indian Contract Act, 1872 relating to bailments. In 
these two cases the common carriers were held not liable 
even against negligence when there was a special contract 
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entered into between the parties absolving them from 
negligence. 


In order to enforce a carrier’s lability for loss or 
damage of the goods, it is not necessary for the consignor 
to prove the cause of the damage or loss. It is open to 
the carrier to stipulate by special contract with the owner 
or consignor of the goods that in the event of certain ex- 
cepted perils, the carriers would not be liable for the da- 
mage caused to goods by reason of these excepted perils. 
In such an event the liability of the carrier for the damage 
would still be there but he would not be made liable for the 
damage, only if he is able to establish that the peril in: 
question could not be avoided inspite of the employment 
of all reasonable care, skill and diligence to avoid the peril. 
In other words, even in the case of a special contract for 
excepted perils, it would be stil] obligatory on the carrier 
to establish that he tried to avoid the peril which resulted 
in damage by exercising all reasonable care, skill and dili- 
gence, and that, inspite of it the peril could not be avoided 
and consequently the damage. In such a case it is not obli- 
gatory on the part of the plaintiff to prove negligence on 
the part of the carrier; it is for the carrier to establish that 
he had not been negligent, by showing that he had exer- 
cised all reasonable care, skill and diligence, but inspite 
of that peril could not be avoided and the damage had 
resulted. Murlidhar Mohanlal and another v. River Steam 
Navigation Co. Ltd., AIR 1969 A. & N. 19, 


It is no doubt true that by Section 9 of the Car-. 
riers’ Act, 1865, the loss is evidence of negligence against 
the carrier, but where the parties have placed all the evi- 
dence on which they rely before the Court, it is for the 
Court to say upon that evidence whether or not the loss 
has been caused by the negligence of the carrier or their 
servants, Choutmull Doozgur and others v. The River Steam 
Navigation Co. 24 C, 791. 


Subject to the provisions of Section 6 of the Carriers 
Act, 1865, the combined effect of Sections 6, 8 and 9 is that 


137 


(The) Carriers Act, 1865 


the common law liability of the carrier against negligence 
and criminal act remains. Section 6 does not help the car- 
rier to escape from the liability of negligence of criminal 
act where the loss is traceable to such an act of the carrier, 
he will be liable notwithstanding the special contract as 
Section 8 overrides Setcion 6 of the Carriers Act, 1869. 


Plaintiff is not required to prove the negligence or cri- 
minal act on the part of the carrier under Section 9 of 
the Act, as negligence is presumed by the loss of goods 
irrespective of special contract. Madura Co, Ltd. v. P. C, 
Xavier, AIR 1931 Mad, 115, 


Where the consignment note provides that the carrier 
shall not be liable for loss on account of fire, the burden 
of proving that the fire was not occasioned by negligence 
ig on the carrier and not on the plaintiff. India General 
Navigation Co. v. Bhagwan Chandra Pal, 40 Cal, 716. If the 
carrier discharges the burden that the fire was not due 
to his negligence and that it was unexpected and sudden, 
he will not be liable where there is a special contract. 
The Central Cochar Tea Co. v. R.T.S.N. Co, 24 Cal, 787. 


In the ‘absence of anything to show by the carrier him- 
self that there was no negligence of the carrier, he will be 
liable for the damage caused to the goods which he under- 
takes to carry. Niranjan Lal v. R. 8S, Nav. Co., AIR 1967 
A&N 74. eee ke ee 


dre bl ala mee ww 


If the loss is due to an act of God, obviously it cannot 
be due to the negligence of the carrier and in that sense 
also if the carrier succeeded in proving that it was not 
due to the negligence or criminal act of the carrier and thus 
both under the special contract and Section 8 he will not 
be liable. 


The defence of an act of God will not be available to 
the carriers if the damage is not as a result of exclusive act 
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of God. Each case will depend upon its own facts. In 
Corporation of Green Oak v. Calendonion Rly, (1917) A.C. 
996 and 570 the learned J udge observed as follows in rela- 
tions to an act of God :— 


‘What shall be considered a damnum fatale in such a 
case I need not inquire, but of this I am very clear, that a 
great fall of rain and consequent accumulation and weight 
of water is not a damnum fatale which exempts the pro- 
prietor from liability for the failure of his operation for 
it is against such accumulation and weight of water that he 
is bound to provide.” 


' In Murlidhar Mohanlal and another v. River Steam 
Navigation Company Limited, AIR 1967, A. & 79 where the 
bales of cotton were damaged on account of two holes in 
steamer resulting in accumulation of water, where the cot- 
ton bales were stored. The respondent company took a de- 
fence of special contract and further that accident in ques- 
tion occurred on account of circumstances over which they 
had no control, that it was entirely fortuitous and was not 
due to any negligence or laches on their part. The various 
contentions raised on behalf of the steamer company were 
rejected by the Appeal Court. : 


Held, that, the onus was on the defendant company to 
prove how the two holes in the bottom of the steamer came 
to be found and that that was not due to any negligence 
on their part. The defendant failed to discharge that bur- 
den. They were, therefore, held liable for the damages to 
the plaintiffs. 


In River Steam Navigation Co. v. Chhoutmull Dooger, 
(1899) 26 Cal. 398, fire took place on board the ship result- 
ing in damage to the plaintiffs goods. The cause of fire 
was not known. Lord Morris observed, 


“A fire took place, and it is the common cause that it 
did not arise from spontaneous combustion. It therefore, 
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must have arisen from some cause either external to the 
flat or internal in the flat. If it occurred from a fire within, 
it would appear that the onus is not discharged by the 
defendant, because they had the control of the flat. If the 
fire took place inside, they must have done something or 
other, or something must have happened on the vessel inside 
of the flat, which led to the fire. They are, therefore driven 
to suggest cause for its occurring from something external 
to the flat, and it certainly is a very remote and rather a 
fanciful suggestion that it arose from spark coming from 
certain dinghies or smaller boats that were in the neigh- 
bourhood.”’ 


If the cause was inside, as has been said, the onus is 
not discharged because the whole of the flat was under the 
control and management and care of the defendants.” 


In case of fire the carriers must exonerate themselves 
from the onus cast upon them by showing that it originated 
from cause over which they had no control and could not 
have been expected to have any control. 


“When the thing is shown to be under the management 
of the defendant or his servants and the accident is such 
as in the ordinary course of things does not happen if those 
who have the management used proper care, it affords 
reasonable evidence, in the absence of the explanation by 
the defendants, that the accident arose from want of care.” 

Scott v. The London and St. Catherine’s Dock Co., 3 
H. & C. 601. 


It therefore appears to be clear that a fire which was 
caused as a result of something internal namely inside the 
ship or vehicle under the control and the management of 
the defendant, the onus is on the defendant to show that 
it was not caused on account of negligence of the defendant, 
~ his servants or agents and if the defendants fail to dis- 


140 


Section 8 ’ Standard of Care 


charge that burden they will be held liable for damages 
on account of negligence. Mere occurrence of fire without 
any explanation as to its origin, is itself evidence of negli- 
gence. River Steam Navigation Co, v. Chautmul Dooger, 
26 Cal. 398. See Eastern Assam Co, Ltd. v. LGN. Rly. 
Co., 33 C.L.J. 74-75, 


The decision in P. K. Kalasami Nadar v. K. Ponnu- 
swami Mudaliar and another, AIR 1962 Mad. 44 is also 
on the same footing. Fire noticed in the running lorry 
causing damage to the plaintiff’s goods. The carrier was 
held liable because it was not shown that fire took place as 
a result of something which was not under the control of 
the carrier. In other words, it was not proved that the 
fire took place on account of an extraordinary occurrence 
due to natural causes and it was not the result of any 
human intervention which could be avoided by any amount 
of foresight and care e.g, fire by lightning. 


A carrier is primarily liable for the loss on account of 
fire. However, with a view to escape from liability he must 
prove that the fire did not take place on account of his own 
negligence, or the negligence of his servants or agents and 
it was caused due to external cause beyond his control. 


As a bailee, he may point out that he had taken all 
precautions against the risk of fire and dealt with the goods 
in such a manner that the risk of fire was unthinkable; 
and yet it had taken place due to cause over which he 
had no control, though such a defence could only be logi- 
cally established by the virtual exclusion of all causes of 
an ordinary kind attributable to the bailee or his servants 
or machinery. Hirji Khetsey & Co. v. Bombay Baroda and 
Central India Railway, I.L.R. 39 Bom. 191. 


9. Standard of care 


“It means no more than that degree of care which the 
judge, in the circumstances of such particular relationship, 
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considers appropriate. The required standard of conduct 
is a question of fact and certain factors tend to help to 
maintain an objective standard’”— (Winfiled on Tort, six- 
teenth edition, page 494). 


The magnitute of the risk which can be foreseen to 
which the defendant exposes others and the likelihood of 
injury occurring. Where a captain of a ship is carrying 
goods of another, though not for hire, is bound to exercise 
proper care. Nelson Macintosh (1816) 1 Stark 237. 


A carrier who is a bailee of the goods can absolve 
himself from the ‘liability against the loss or damage of 
the goods if he can prove that he has acted in accordance 
with the recognised practice of handling, storing and pre- 
serving consignor’s goods and the same principle can apply 
under the Railways Act, 1890, where, the railway adminis- 
tration, as a bailee of the goods must prime facie prove 
that it had taken ordinary care and caution in preserving 
or handling the goods of the consignor. See Lalchand v. 
E.I. ‘Rly, (1913) 17 C.W.N. 635. In addition to proving 
defendant’s negligence, the plaintiff must further prove 
that the defendant’s negligence was the cause of the injury 
in proper sense of that term. Woods v. Duncan, 1946 A.C, 
401 (419). Once the plaintiff proves that it was on account 
of defendant carrier’s negligence that he had suffered a 
loss or damage, plaintiff is not required to lay his finger 
on the exact person in all the chain, responsible or to 
specify what that person did wrong. In LG.N. & Rly. Co., 
v, Eastern Assam Co, Ltd 33 Cal L.J. 71: AIR 1921 Cal 
315, Rankin J. observed : 


“When a defenaant is called upon to prove that he was 
not negligent he is not really called upon to prove a 
negative. He is called upon to prove that he took 
reasonable care......... The task is burdensome not be- 
cause the thing to be proved is negative but because 
the field within which care has to be proved is quite 
indefinite and the presumption being against the car- 
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rier, the defendants’ positive proof must cover the 
whole field’. 


In a suit for damage caused to the plaintiff’s goods en- 
trusted for carriage by the defendants’ ship, it is for the 
defendants to plead and prove perils of sea. If he makes 
out a prima facie case, it can be rebutted by proving negli- 
gence. Hach case will, however, depend upon its own facts 
and circumstances of the facts of each case will have to 
be examined in order to determine if the burden has or 
had not been discharged by the carrier. See Moothoora 
Kant Shaw v., I.G.S.N. 16 Cal. 166 and also the Irrawaddy 
Flotilla’s case, ILR 18 Cal. 620 (PC). 


As pointed out by G. Mehrotra J. in River Steam Navi- 
gation Co. Ltd. v. Milapchand Hiralal, AIR 1958 Assam 115, 


ee 


Rees the defendants’ company have discharged the 
burden by proving the absence of negligence prima facie 
by showing that the steamer was following the usual route. 
The pilot was there constantly fathoming the water. The 
Nilgiri struck around and under these circumstances it had 
to be left and the other flat had to be anchored at a safe 
place. There was no reason for them (i.e, defendant’s ser- 
vanis) to have suspected strong current when they attempt- 
ed to reconnect Palta. The snag striking against the bottom 
of the vessel was purely an accident. It cannot be said 
that such snag could only come under the water if there 
was some unusual natural phenomenon”’, 


In our opinion, observed the learned judge, “...... there 
Was an accident due to some hard substance submerged 
under the water which struck against the bottom of the 
vessel which resulted in the damage to the hold No. 1 and 
the goods which were stocked in that hold were damaged 
by water...... it 


10. Jurisdiction 


Where a claim is preferred by the consignor himself 
who has entered into a contract with the common carrier 
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for the carriage of the goods from town A to town B which 
having regard to the nature of the business of the common 
carrier implied a safe carriage of the goods, the breach of 
the said obligation will be a breach of contract. It may be, 
that by virture of the public employment of the common 
carrier and the nature of his obligations, he may be liable 
in tort. That only means that so far as the consignor is 
concerned, he can at his option sue on contract or on tort. 
But where the claim is made by the consignee, the position 
may be different as he, not being a party to the contract of 
carriage made by the consignor, will not be able to enforce 
a contractual obligation but can only sue on tort. 


Where there is a contractual obligation to deliver the 
goods at a particular place, an undertaking can be implied 
having regard to the context in which the contract is made 
to deliver the goods safely at the destination. In that case 
there will be a personal obligation, An independent obliga- 
tion also exists by reason of the duty which the carrier 
owes by reason of his calling. | 


The mere existence of an independent ground of liabi- 
lity on tort cannot take away the right of the party to the 
contract to sue for breach. But such a person will not be 
bound to sue on the contract; he may rest his claim on the 
alternative basis on tort. This option exists only to a 
party to the contract. 


Where the claim made for breach of the obligation of 
the common carrier is one on the basis of the contract (as 
determined on the construction of the plaint) and not on 
the basis of a tort, then there being a contractual obligation 
to deliver the goods at town. B, a part of the cause of ac- 
tion arise at that place and the Court having jurisdiction 
over town B can entertain and try the suit. 


Similarly, where the goods are required to be deliver- 
ed and not delivered by the carrier at a particular place, 
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the Court having jurisdiction to that place can entertain 
and try the suit; so also at a place where the goods are 
delivered to the common carrier for carriage. Where a 
condition in the consignment note provides that any dispute 
arises between the parties, it shall be tried at Allahabad 
Court only, will not prevent or restrict the plaintiff to 
institute proceedings in the Court of his own choice. See 
Gaya Mazafarapur Railway Co. v. Fort Glaster Industries 
Ltd. and another, AIR 1931 Cal 449. Section 28 of the 
Contract Act, 1872 applies only to those cases where par- 
ties are restricted to enforce their rights and liabilities 
under the contract and it will not apply to cases of torts. 


It. Special Stipulations in the Consignment Notes/Goods 
Forwarding Notes 


The consignment note or goods forwarding note carries 
certain stipulations limiting or absolving from certain lia- 
bilities of the common carrier under certain circumstances. 
Unless the consignment note or goods forwarding note is 
signed by the consignor or his agent under Section 6 of the 
Carriers Act, 1865, such stipulations have no meaning as 
the consignor is not bound by such terms and conditions. 


Where the terms and conditions have been read over 
and duly signed by the consignor or his agent, then the 
question arises whether a particular condition is or is not 
in derogation of Section 8 of the Carriers Act, 1865. In 
other words, it means that terms, conditions and stipula- 
tions as printed on the consignment note or on goods 
forwarding note must be such that: 


(i) it must not be against public policy; 


(ii) it must not be against the spirit of the Carriers 
Act, 1865 ie. it must not oppose any provisions 
of the Carriers Act, and specially 


(iii) if must not run counter to what is provided under 
Sections 8 and 9 of the Carriers Act, 1865, 
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Following terms, conditions and stipulations are held 
reasonable and not in derogation of Section 8 of the Car- 
riers. ACt. 


(a) ‘The goods are carried at the owner’s risk’, 

This means that the carrier is protected against all acts 
which are not negligent. N. I. Goods Transport Co. Pvt. Ltd. 
v. Guru Hosiery Factory AIR 1964 Punj. 318. 


(b) ‘The carriers will not be liable if the goods are not 
insured or insured through them’, 


This term is not in derogation of Section 8 of the Car- 
riers Act, but it would not extend to loss arising from the 
negligence or criminal act of the carrying company. British 
and Foreign Marine Insurance Co. Ltd, v. LG.N, & Rly. 
Co. Ltd. 15 C.W.N. 226, 


(c) ‘The carrier shall be liable for the entite ae 
of their system but beyond that they are merely agents and 
as such not liable’. 

There is nothing in Section 8 of the Carriers Act, which 
could make the said stipulation and contract based on it as 
void or is opposed to the provisions of Section 8 of the 
Carriers Act. It is however true that validity of this condi- 
tion entirely depends upon the fact as well as on law as to 
whether the other transport systems are the disclosed prin- 
cipals of the contracting carrier. Tugun Ram v. Dominion 
of India, AIR 1966 All. 260. . 


(d) ‘The carrier is not responsible for loss or damage 
due to fire and accident’. 


This clause will however not exclude the liability of 
common ¢arrier when fire or accident is due to negligence 
and misconduct on the part of the carrier, his servants or 
agents. River Steam Navigation Co, v. Chautmul Dooges 
26 Cal. 398; Kalasamj Nadar v. K. Ponnuswami Mudaliar 
AIR 1962 Mad. 44, 
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(e) “The carrier shall not be liable for loss or damage 
of goods consigned to him against storm, cyclone, tempest 
or for an act of God’, 


Niranjanlal v. R. S, Navigation Co. AIR 1967 A & 
N 74, | 


(f) ‘The carrier shall not be responsible for loss of 
market. The Union of India v, The West Punjab Factories 
Ltd. AIR 1966 S.C. 395. 


(g) ‘That the contracting company shall not be res- 
ponsible after handing over the goods to another company 
as per direction of the consignor or Steamer company is 
liable only for loss suffered by the consignor during transit 
by steamer upto a place where articles are handed over to 
another company i.e, railway company’ Jiauddin Miya v. 
Indian General Navigation and Rly. Co. Ltd., AIR 1956 
Assam 122; I.G.N, & R. Co, Ltd. Vv. _ Krishna Kane Das AIR 
1949 Assam 25. 


(h) That in case of loss or injury claim should be made 
within a stipulated period or reasonable time. 


(i) That the carrier shall not be responsible for goods 
falsely described. 


(j) The liability of the carrier is limited in case of loss 
or damage to certain fixed sum. Indian Airlines Corpn v} 
Jothaji Maniram AIR 1959 Mad. 285, 


(k) ‘The carrier shall not be liable for loss or damage 
arising from accident’. 


India General steam Navigation Co. v. Joykristo 
Shaha, 17 Cal. 39; River Steam Navigation Co, Ltd. and 
another v. Milapchand Hiralal, AIR 1958 Assam 115. 


(1) The carrier company reserved rights to refer the 
matter in dispute to Arbitration. 


(m) The carrier reserves the rights to withhold deli- 
very of the goods until freight and other charges are paid. 
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(n) The carrier reserves the right to deviate the rout 
of transport in case of urgency. The carrier will be liabl 
on proof of unnecessary deviation done wilfully. Prabhula 
Thakur v. Indian Union AIR 1964 Orissa 82. 


(0) Where a contract with a proviso provides tha 
“the carrier shall not be liable for any claim of any kinc 
whatsoever in respect of this contract unless a notice ir 
writing and delivered at the office of the eompany withir 
a period of six months from the date of any default, los: 
or damage in respect of which such claim arises” is not 
unreasonable and does not infringe Section 10 of the 
Carriers Act. 


(p) The carrier shall not be liable for temporary los: 
or detention of goods. 


(q) The carrier reserves the right to sell the goods tc 
recover his freight and other charges after certain period. 
River Steam Navigation Co. Ltd. and another v. State of 
Assam AIR 1962 Assam 110, 


The following conditions are held unreasonable and 
therefore void. 


(a) The carrier shall not be liable for any loss or 
damage afier delivering the goods to another transporting 
agency. Such stipulation is void. R.S.N, Co. v. Jamnadas 
Ramkumar AIR 1932 Cal. 344, 


(b) A condition that the carrier shall not be respon- 
sible for: 


(1) loss or detention of the goods improperly packed. 


(ii) imperfections or defects in his own stations or 
premises. | 


(iii) defects or insufficiency of its vehicles. 
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(iv) delay or detention however caused or for passen- 


(v) 


(vi) 


(vii) 


(viii) 


gers’ luggage unless it is fully and properly ad- 
dressed with the name and destination of a pas- 
senger, 


injury unless the alleged injury is pointed out at 
the time of loading of the goods. 


goods carried as empties i.e. where empty drums 
or containers are carried and it is declared so by 
the consignor, the carrier cannot absolve himself 
from his liability to carry them safely and if con- 
tainers are lost or damaged on account of negli- 
gent handling or lost or damaged of the same on 
account of criminal act of himself, his servants or 
agents, the carrier is liable. 


in case of loss or damage resulting from negli- 
gence. India General Steam Navigation Co. v. 
Koykristo Shah, 17 Cal. 39 but see British India 
Steam Navigation v. Tatansj (1898) ILR 22. 


any claim lodged by the consignor or consignee 
after goods are delivered. Konda Ram Iswaran 
Iyer and Sons v. Madras Bangalore Transport Co., 
AIR 1964 Mad. 516. 


SECTION 9. 


Plaintiffs, in suits for loss, damage, or non-delivery, 
not required to prove negligence or criminal act, 


In any suit brought against a common carrier for the 
loss, damage or non-delivery of goods entrusted to him for 
carriage, it shall not be necessary for the plaintiff to prove 
that such loss, damage or non-delivery was owing to the 
negligence or criminal act of the carrier, his servants or 


agents. 
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SYNOPSIS 


1. Scope and applicability of Section 9. 2, Loss, 
damage or non-delivery. 3. Goods entrusted. 4. Shall not 
be necessary. 5. Liability under the Sale of Goods Act, 
1930. 6. Carriers’ lien. 7. Action on contract or on tort. 
8. Maintainability of the suit. 9, Measure of damage. 19. 
Compensation and interest. 


COMMENTARY 
1. Scope and applicability of Section 9 


This section relieves the consignor or the owner of the 
goods from proving negligence or criminal act on the part 
of the carrier where the goods are lost, damaged or not 
delivered. The negligence or criminal act on the part of 
the carrier will be presumed prima facie on the mere fact 
that the goods are lost, damaged or not delivered by the 
carrier to the consignee or to the owner of the goods. ‘The 
effect of Section 9 of the Carriers Act’, per Macpharson. J. 
in Irrawaddy Flottilla v. Bhagwandas, 18 ILR Cal. 620, ‘‘is 
to make the loss of goods evidence of negligence which the 
carrier must displace.” In other words, negligence will 
be presumed if something happens to the consignment 
which would not have happened if proper care and skill 
had been used by the carrier and therefore the doctrine of 
res ipsa loquitur comes into play. Thus leaving a door of 
a carriage open or unfastened amounts to negligence on the 
part of the carrier (Bromley v. G.I.P. Rly, 1 Bom. L.R, 254) 
as such an act is a breach of statutory duty for which the 
railway company was held liable. Dullabhaji v. G.LP, Rly, 
12 Bom. L.R, 73. A sudden fire on the goods train carrying 
plaintiffs cotton bales and failure on the part of the rail- 
way servants to send timely help would itself be an act of 
negligence in certain circumstances. The obligation of a 
carrier towards the consignor of goods includes not only 
the duty of taking all reasonable precautions to obviate 
risks, but the duty of taking all proper measures for the 


150 


Section 9 Scope & Applicability of Sec. 9 


safety and protection of the goods when the risk has actu- 
ally occurred. Lakhichand v. G.I.P. Rly, 14 Bom. L.R, 165. 
A carrier who exempts himself from the liability arising 
out of loss due to fire is still a bailee of the goods and pri- 
marily liable for the loss by fire of goocs entrusted to it 
for carriage. He may exonerate himself by showing that 
he was ignorant of the cause of the fire and therefore it 
was beyond his control and while ignorant of the vera 
causa of fire may show that he had taken such precautions 
against risk and dealt with the goods entrusted to him 
with such care, that whatever the cause might be and 
such cause is attributable to his own act, yet it must be 
presumed to have been of such an uncommon, or of such 
a nature which could not be prevented and that under the 
circumstances he ought not to be responsible for it, Hirji 
Khetsey v. B.B.C.I. Rly, 16 Bom. L.R. 467. 


Following are cas2s from which negligence will be 
prima facie presumed, — 


(1) Where carrier’s vehicle overturned and damaged 
the goods. Halliwell v. Venables (1930) 99 LJKB 
SHES 

(2) Where carrier’s vehicle or lorry suddenly stopped 
thus. causing breakage. Parkinson v. Liverpool 
Corp, (1950) 1 All E.R, 367. 


(3) Where vehicle mounts on the footpath. Barkway 
v. S.W. Transport (1950) 1 All E.R, 392, 


(4) Bursting of the lorry’s tyres while on the journey. 
Barkway v. S. W. Transport (supra). 


(5) Where lorry suddendly loses its wheel. Lilly v. 
T. Tilling Ltd. (1912) 57 Sol Jo 59. 


(6) Collision between two vehicles.. Ayles v, S.E. Rly, 
(1868) L.B. 3 Exch. 146. 


In the aforesaid cases, though the negligence on the 
part of the carrier is presumed, he can rebut the prima 
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facie presumption by showing that accident was not due 
to his own fault or that it was beyond his control and that 
he had taken sufficient care to avoid accident and that 
cause of accident is unexplained. Barkway v, S.W. Trans- 
port (supra). The test will be whether the reasonable man 
in the position of a carrier would forsee such an accident. 
Hart v. L. & Y. Rly, (1869) 21 L.T. 261. The carrrier is 
bound to give sufficient explanation for loss or deteriora- 
tion and must put sufficient materials before the Court to 
show how he dealt with the consignment in transit and in 
the absence of proper explanation and materials, the Court 
is bound to draw an adverse inference against the carrier. 
Abdul Shukoor v. Union of India (1971) 1 M.L.J, 400; Ras- 
bati Bewa v. Union of India, AIR 1961 Orissa 113. 


In order to avoid litigation, collusion and necessity of 
going into circumstances impossible to be unravelled that 
this section is introduced by the legislature to protect the 
owner of the goods to make the loss of the goods prima 
facie evidence. of negligence which the carrier must dis- 
place. It means that the plaintiff is not required to lead 
evidence of negligence on the part of the defendant unless 
he showed that the injury to the goods was occasioned by 
a cause which was within the exceptions. It is then that 
the plaintiff is required to show that there was negligence 
so as to deprive the defendants of the benefit of the excep- 
tion in the Goods Forwarding Note. 

Under this section a carrier is liable whether the goods 
are not delivered in part or whole for the word ‘non-deli- 
very’ covers both. Until the consignment is not placed 
under the dominion and control of the person who is to 
receive it, the delivery is not complete. 


2. Loss, damage or non-delivery 


Loss, destruction or deterioration means loss or des- 
truction or deterioration of the goods and the consequent 
loss to owner himself . 
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The word ‘loss’ has no technical meaning and is inter- 
preted by various High Courts as follows. 


It means the loss by the carrier while in transit and 
occurs whenever the carrier involuntarily or through in- 
advertence loses the possession of the goods for the time 
being and unable to trace them. EI. Rly, v. Jankidas, 
AIR 1929 Cal, 510. It means a loss arising from condition 
in which goods delivered and shortage in weight or 
deterioration in condition in which the goods were deliver- 
ed. L. Pyare Lal v. Governor General in Council, AIR 
1957 All 21; AIR 1955 Orissa 44. (Birdhi Chand v. Domi- 
nion of India). It is a loss by the carrier and does not mean 
loss to owner. E.I. Rly, v. Piyara Lal, AIR 1928. Lah, 774 
(777) 1.. Loss of complete package means loss of covering 
and contents. Bengal Nagpur Railway v. Shaikh Dillu, 
AIR 1925 Nag. 350. Mere delivery of outer cover by the 
carrier without contents is a loss. Madras & S.M. Rly, v. 
Mattai Subbarao, AIR 1920 Mad. 512. Non-delivery of a 
portion of the consignment due to the fact that the carrier 
has involuntarily or through inadvertence lost possession of 
the goods and was unable to trace them, it is a loss. India 
v. Meghraj, AIR 1958 Cal, 434. 


Loss and non-delivery are quite two different things. 
Loss means that the goods have been lost, i.e. become un- 
traceable and cannot be got hold of it, while non-delivery 
means the goods were not delivered. If goods are not de- 
livered because they were not traceable, it is case of loss ra- 
ther than non-delivery. Oudh & T. Rly, v. Karamchand, 
AIR 1958 All 234 (238). Loss of goods cannot mean the self 
deprivation of the goods by way of auction sale by the 
carrier. Union of India v, M. Mudaliar, ILR 1972 (Mad). 
105. The plaintiff suffers loss either when the goods are 
lost to the carrier because of their being stolen or, having 
been destroyed e.g. by fire, while the goods are in posses- 
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sion of the carrier, or, because the deterioration of the 
goods while in possession of the carrier. The plaintiff also 
suffers loss, when the carrier fails to deliver the goods to 
the plaintiff, or delivers them too late. If non-delivery is 
on account of loss of possession by the carrier on account, 
of negligence or inadvertence, it is a case of loss rather 
than non-delivery. Same is the case where the consign- 
ment is not traceable. It is a case of loss rather than non- 
delivery. See: Union of India v. Meghraj Agrawal, AIR 
1958 Cal. 434. Non-delivery is no loss where it is neither 
alleged nor proved by the carrier. Hukes v, Union of India, 
AIR 1973 Delhi 77. ; 


The term ‘damage’ means loss or deterioration of the 
goods. If the damage is total, it is a loss to the owner of 
the goods. Where the goods are partly damaged, the loss 
is partial and the carrier is liable’ to the extent of loss 
suffered: by the consignee or the owner of the goods. A 
certificate issued by the carrier or the surveyor certifying 
the percentage of damage to the goods will be the prima 
facie evidence of the percentage of damage suffered by the 
owner. 


Under the International Convention for carriage of 
Goods by Road, 1956, the consignment may be treated as 
lost if the carrier does not deliver them within thirty days 
following the expiry of the agreed time limit or where no 
time limit is fixed, within sixty days of receipt of the goods 
by the carrier. India is not a party to this convention, + 


3. Goods entrusted 


The term ‘goods’ means moveable mercantile or non- 
mercantile articles and includes household goods. 


The word ‘entrustment? means handing over the goods 
to the carrier for the purpose of carriage. The words 
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‘delivered to be carried’ has the same meaning as ‘entrust- 
ment’ in relation to the Carriers Act, 1865. Issue of way- 
bill or goods consignment note by the carrier is a prima 
facie evidence of entrustment but in certain circumstances 
this is also not necessary. In Governor General of India 
v. Jubilee Mills, 54 Bom, L.R. 652; AIR 1953 Bom. 46, 
consignment of certain bales of cotton was taken to rail- 
way station by the consignor’s agent for despatch to ano- 
ther station and tendered to the station master. No wagon 
was immediately available and hence with the consent and 
permission of the stationmaster it was stacked in the down 
platform and allowed to be left there pending the arrival 
of a wagon. Neither the goods forwarding note was exe- 
cuted on behalf of the consignor nor the railway issued 
consignment note to the agent. The goods were destroyed 
by fire within three days by a spark from the running 
engine. Held, the goods were ‘delivered to be carried’ 
within the meaning of section 72 of the Indian Railways 
Act, 1890 and railway administration was liable. The 
essential condition must be that the goods must be handed 
over to the carrier or to his agent. In Union of India v., 
Shantilal AIR 1957 M. P. 192, the consignor left the parcel 
or package of sarees on the verandah of the railway sta- 
tion instead of handing over to the servant of the railways 
on duty. It was stolen thereafter. Held, there was no 
negligence and the railway administration was not liable. 


Once goods are delivered or entrustment is proved by 
oral or other documentary evidence, it cannot be said that 
the liability of the carrier will only start from the date 
of issue of the consignment note. Due to heavy rush. of 
booking, the carrier May issue goods consignment note at 
any time. It was held in Union of India v. Hamirmull, 
AIR 1959 Cal. 400 that the liability of the carrier will start 
on the date which appears on the goods forwarding note 
duly signed by the consignor and handed over to the 
carrier or his agent or servant and not on the date of issue 
of the goods consignment note. 
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4. Shall not be necessary 

This indicates that the carrier is liable per se for loss, 
damage or 1on-delivery of the consignment. What the 
consignor is required to prove is, that the goods entrusted 
to the commen carrier are damaged, lost or not delivered 
tc the party as per instructions. The burder. then shifts 
on the carrier to show that either the goods were delivered 
intact or that they were lost or damaged on account 
of circumstances beyond his control and that he was not 
negligent. Therefore even if it were found that the defen- 
dani took as much care of the goods as a man of ordinary 
prudence, under similar circumstances, he would be Hable 
if the loss was not occasioned by an act of God, enemies of 
the State or inherent vice. River Steam Navigation v. 
Shyam Sunder Tea Co., AIR 1955, Assam 65. 


Negligence of the carrier is presumed by the loss of 
goods. Madura Co. Ltd. v. P. C. Xavier, AIR 1931 Mad. 115. 


Similarly loss from-unknown causes is presumptive 
cause of negligence. River Steam Navigation Co. Ltd. v. 
Bireswar, AIR 1928 Cal. 371. 


Once the carrier proves that he had taken due care 
and used skill, the presumption of negligence is rebutted, 
and the carriers are entitled to have the action dismissed. 
The Central Cochar Tea Co. v. R.T.S.N. Co. 24 C. 787. 


Section 9 relieves the plaintiff from proving negligence. 
The carrier must exonerate himself from liability for loss. 
In Niranjanla! Ratankumar v. River Steam Navigation Co. 
Ltd. AIR 1967 A & N 74, the coniract to carry goods con- 
tained the following clause: 


“The Company is absolved from liability for loss or 
damage caused to goods directly or indirectly........:...:i.... 
arising from the Act of (aed aeci83 oc. .:...; or storm, tempest, 
or stress of weather........:.0.00: unless such of damage shall 
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have arisen from the negligence or criminal act of the com- 
pany’s own servants or agents”. 


There was no proof that the loss was a result of the 
act.of God or direct and exclusive result of the storm, it 
was held that the carrier had to pay damages for the 
loss suffered by the consignee as a result of deteriorated 
state of the goods consigned. It was further held that even 
under the above term of the special contract the carrier 
had to prove that the damage was exclusively the result 
of the storm. The special contract was of no avail when 
the damage was as a result of negligence or criminal act 
of the carrier. There was no proof of any accident to the 
steamer and the carriers had not discharged the onus prov- 
ing that they had exercised necessary diligence to avoid the 
navigational peril and hence could not take advantage of 
the special contract, excepting such perils, and were liable 
for damages to the goods of plaintiffs. 


Similarly in Dominion of India v, B, L. Butt, AIR 1957 
Patna 328, it was held that where the goods were consigned 
under railway risk, the onus is entirely on the railway 
to establish that the loss was not due to any negligence on 
their part. 


The decisions cited above support the view that where 
the bailee who has the complete and sole control of the 
goods entrusted to him, loses or destroys them, and cannot 
prove the cause, there is a presumption to the effect that 
loss or destruction of the goods was on account of bailee’s 
negligence. In Hirji Khetsey Co. v. B. B. & C, I. Rly., 39 
B. 191, the defendant company had goods in their exclusive 
possession and control. They allowed them to catch fire 
and could not assign any cause......... nor could they lay any 
solid foundation for the inference that the vera causa of 
the fire might have to be sought there...... SIA: oF) therefore 
they are beilees. As observed by Rankin J. in Eastern 
Assam Co, Ltd. v. I.G.N, Rly. Co. 33 CLJ. 74-75 when the 
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defendant is called upon to prove that he was not negli- 
gent, naw he is called upon to prove that he took reason- 
able Cav@s.siieue it must cover the whole field............ he, 
has to lay down the available evidence as to the history 
before the Court or at least so much of it as is needed to 
satisfy the Court that it was a reliable history of the mate- 
rial facts. If this evidence establishes as the true cause, 
a fact or event for which the defendants are not responsi- 
ble, then burden has been discharged. [ff it does not esta- 
blish such a case then the defendants have to go further 
and prove that they exercised due care and skill in such 
of the matters depending upon their acts, as can still rea- 
sonably be supposed to contain the true explanation. The 
more concretely the facts have been proved, the more in 
general will be the area from which innocent. defendants 
have to expel suggestions of negligence on their part by 
proof of care and skill, specific proof that they took due 
eare as to one or two definite matters will very often be 
sufficient when general evidence of care and competnce is 
present, 


5. Liability under the Sale of Goods Act, 1930 


Under Section 23(2) of the Sale of Goods Act, 1930 
where the goods are delivered to the common carrier for 
transportation as per contract to the buyer and the seller 
does not reserve the right of disposal, the moment the goods 
are delivered to the carrier, the carrier becomes the agent 
of the vendee, and such a delivery amounts to a delivery to 
the vendee, and as per the contract between the seller and 
the purchaser, the property in goods passes to the carrier 
provided the goods are as per the specification or sample. 


In Colonial Insurance Co. v. Adelaide Insurance Co. 
(1886) 12 A. C. 128, it was held that where the buyer chart- 
ed the ship and seller delivered the goods on board the 
ship, it is deemed to have effect of delivering the goods 
to the buyer inasmuch as the buyer has given. assent to 
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the appropriation to the seller, the common carrier not only 
received the goods as an agent of the buyer but also assents 
to the appropriation made by the seller. 


If the intention to appropriate is clearly indicated, and 
the carrier assents, it is immateral by what documents the 
consignment is effected. It was held in Pragane v. Leng 
(1825) 4B & C 219, that when goods are to be delivered 
at a distance from the vendor, and no charge is made by 
him for the carriage, they become the property of the 
buyer as soon as they are sent off though there may be 
a provision that they are to be paid for after arrival. 


In the absence of any contract to the contrary the car- 
rier becomes the agent of the buyer, In ordinary contract 
for sale, the seller may retain the property in the goods till 
the full price is paid and in that event the carrier becomes 
the agent of the seller unless contract provides otherwise. 


The cases where contract provides the actual receipt 
of the goods or delivery to be effected after the inspection 
of goods, the property does not pass to the purchaser and 
the carrier remains the ageni of the seller. 


In Bilimoria v. Gouri Mal, AIR 1928 Lah, 481, where 
the railway receipt is obtained by the consignor in his own 
name, there was no appropriation. Where the consignor 
and the consignee are different persons, it is not necessary 
that the consignee is the owner of the goods merely because 
his name appears as ‘consignee’ in the consignment note. 
The question as te whether under such circumstances the 
ownership of. the gcods passed to the consignee is to be 
decided on other evidence. 


Ordinarily, it is the consignor who can use if there is 
damage to the consignment, because the contract of car- 
riage is between the consignor and the railway administra- 
tion. Where, however, the property in the goods carried 
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has passed from the consignor to consignee, the latter may 
be able to sue. Whether title to goods has passed from the 
consignor to the consignee depends on the facts of each 
case. The Union of India v. West Punjab Factories Ltd., 
AIR 1966 S. C. 395. 


Where the consignment is addressed as ‘self’ the pro- 
perty in the goods does not pass to the buyer once itis 
delivered to the carrier. 


It is provided under Section 52(2) of the Sale of Goods 
Act, that the unpaid:seller has a right to ask the earrier to 
stop the delivery while the goods are in transit and re-deli- 
ver the goods to the seller at his costs. The carrier or the 
bailee in possession of the goods is bound to give effect to 
the claim as soon as he is satisfied that it is made by the 
seller. If, inspite of the notice of intimation the goods are 
delivered to the buyer, the carrier is liable for damages for 
conversion. The safest course for the carrier in such cases 
is to file a suit of inter-pleader. Chhaganlal Himatlal v. 
B. B .& C. 1. Rly, 17 Bom. L.R. 339. 


In case of stoppage of goods in transit by a seller, the 
carrier is entitled to claim whole freight and other charges 
from a seller which otherwise the carrier would have been 
entitled to claim if the goods are not stopped in transit. 


6. Carriers’ lien 


Every common carrier has a particular lien on the 
property carried for the freight payable, This right of lien 
exists as against the owner of goods. Apart from contract, 
express or implied, he has, no lien upon the goods for any- 
thing beyond the price of carriage. This means that the 
earrier is entitled to detain goods if freight and other char- 
ges e.g. octroi, loading and unloading, demurrage, insurance 
etc. are not paid to him at the time of delivery of the goods. 
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At common law, the carrier ‘has no lien upon the goods 
carried for a general balance of ‘account due by the con- 
signee for the carriage of other goods. If the carrier claims 
‘general lien, the burden is upon him. The right of a car- 
rier to exercise a general or-a particular lien does not arise 
until the transit of the goods is completed. He therefore can- 
hot stop the goods at the commencement of the journey. 


In Prenty v. Midland Great Western Rly. (1866), 14 
W.R. 314, it was held that where the consignor has sent 
several parcels for carriage, freight of which was paid on 
some and unpaid for the rest, the carrier had no right to 
‘exercise lien in respect of all the parcels. It was however 
held in another case that the delivery -of part of one con- 
signment of goods does not prevent the carrier from discon- 
tinuing delivery of the goods of the rest till the carriage of 
the whole consignment is paid, Re: McLaren, Ex’ parte 
Cooper (1879), 11 Ch. D. 68. | 


Where the catrier exercises lien, he must keep goods 
in safe and a+ a convenient place. Since the carrier is retain- 
_ing the goods for his own interest, he has no right to charge 
for warehousing in the absence of.a special contract to the 
contrary. Somes v. British Empire Shipping Co. (1860), 8 
“HLL. Cas, 338, 


Where the owner does not take delivery of the goods 
within reasonable time thereafter, the carrier is bound to 
take all necessary and reasonable steps to preserve it and 
though he may recover by action the charges to which he 
has been put in so preserving the goods, the lien for car- 
riage does not extend to such charges. Great Northern 
Rly. Co. v. Shaffield, (1874), L. R. 9 Exch, 132. : 


1 Action on Btracs or on tort 


Though liability in tort and in contract are ie aise 
tinct, the same facts may nevertheless create alternative 
liability in tort or in contract. 
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In a case where claim is preferred by the consignor 
himself who has entered into a contract with a carrier for 
the carriage of the goods from place K to place C which 
having regard to the nature of the business of the common 
carrier implies a safe carriage of the goods, a breach of 
that obligation will be a breach of contract. It may be, 
that by virtue of the public employment of the carrier and 
the nature of his obligations, he would be liable in tort. 
That would only mean that so far as the consignor is con- 
cerned, he can sue at his option on contract or on tort.. ° 


The mere existence of an independent ground of liabi- 
lity on tort cannot take away the right of the party to the 
contract to sue for breach of contract; he may rest his claim 
on the alternative basis of tort. This option exists only to 


a party to the contract, Kalaswami v. Ponnuswami, AIR 
1962 Mad. 44. | 


‘In deciding whether an action is founded on contract 
or on tort, the substance of the action must be looked at 
and the form of it as stated in pleadings is immaterial. 
Where the alleged breach of duty arises out of a liability 
independently of the personal obligation undertaken by 
contract, the action may be said to be founded on tort, and 
may happen to be a contract between the parties. If the 
duty in fact arises independently of that contract an action 
‘may be said to be founded on contract where that which 
is complained of is a breach of duty arising out of the oblj- 
‘gation undertaken by the contract.” Halsbury’s Laws of 
England, ord Edn., Vol. o P 36. 2 


Where however an action is laid against the carrier 
by the consignee who is not a party to the contract, the 
liability sought to be enforced would be independent of the 
contract, though proof of the contract might be necessary 
to show that the defendant was acting as a carrier and as 
such liable as an insurer.- In such a case the liability for 
the breach of duty te deliver the goods ‘safely would be 
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dependent of the terms of the contract entered into bet- 
een the consignor and the common carrier. 


Tn K. C. Dhar v. Ahmed Bux, AIR 1933 Cal. 735, it 
ras held that a person, who had suffered loss by a common 
arrier’s breach of his obligation, could maintain a suit 
adependent of the contract. Rankin C.J. observed in that 
ase that “the liability of a common carrier was not under 
ny contract of insurance; but he was only liable as an 
nsurer’. These observations were made to show that a 
ommon carrier’s liability existed irrespective of any pri- 
ity of contract between himself and the plaintiff. 


In London and North Western Railway Co, v. Richard 
nd Sons Ltd., 1920 A.C, 324, Lord Atkinson. speaking of 
he liability of the railway company in that case observed 
s follows :— 


“it should be held to have contracted with the con- 
signee to perform with due care, either by their own 
servants or their agents, all the terminal and other 
services necessary to carry respondents’ goods.” 


In Pontifex v. Midland Rly. Co. (1877) 3 QBD 23, the 
ommon. carrier who was entrusted with the goods for 
ransport ignored the instructions of the consignor to stop 
he goods in transit, but contrary thereto delivered them 
sver to the eonsignee. The consignor brought an action 
‘or damages sustained by the wrongful act of the carrier 
n delivering the goods. The claim was held to be one in 
ort and not on contract for the obvious reason that the 
sontract had been put an end to by the notice to stop 
n transit and that the failure of the carrier to confirm to 
the instructions of the consignor to stop delivery was in 
oreach of his duty, and, therefore, in tort. 


The view in Pontitece case merce), is confirmed in 
Sheffield Railway Company (1878) 4 QBD 81. 
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In this case the plaintiffs delivered over to a common 
carrier a parcel of goods for earriage from one ‘place to 
another. The carrier did not safely and securely deliver 
the goods, but was so careless that the goods were lost. 
The action was held to be founded on a breach of contract. 
_ Bramwell L. J. held that, ‘in consideration of payment 
of hire the defendant promised to carry safely the plain- 
‘tiffs’ goods’. : , 


. -. Same view “is taken by Pollock C. B. in Morgen ‘v. 
Ravey, (1861) 6 Hand N. 265 in the following words :— — 


‘we think the cases have established that where a 
relation exists between the parties, which involves the 
performance of certain duties by one of them and the 
payment of reward to him by the other, the law will 
imply, or the jury may infer, a promise by each party 
to do what is to be done by him. We cannot distin- 
guish this case from the case of a carrier.” 


‘In India General Navigation and Rly. Co. Ltd. v. 
Dekhari ‘Tea Co. Ltd, AIR 1924 PC 40: ILR 51 Cal. 304, 
the Privy Council observed : 


~ “Apart from danger arising, say, from‘the nature of 
goods received, the carrier is by his office bound to 
“transport the goods as clearly as if there had ‘been a 
special contract which purported so to bind him, ‘and 
he is answerable to the owner for safe and sound 
delivery.” 


In the light of above cited cases Ramchandra Iyer J. in 

Pp. K. Kalaswami Nadar v. K, Ponnuswami AIR 1962 Mad. 
44 (at page 48) observed: , | : 
ane ae ... It is therefore clear that the liability of a 
common carrier for non-delivery of goods so far as 


party to the contract is concerned, can at his option 
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A person who is not a party to the contract cannot 
maintain an action for breach of the contract merely be- 
cause he is consignee. and not endorsee of the consignment 


note. This is so because a consignee is not necessariiy the 


the commission agents and residing at Delhi, filed a suit 
against the Railway Administration at Jalgaon to recover 
asum of Rs, 12061-12-0 as compensation for damage.caused 
to three consignments by the Railways. The consignments 
were booked’ by two different consignors M. and P. from 
Jalgaon to Delhi for plaintiffs. The. said consignments 
reached Delhi in damaged condition. 2288 


filing a suit for compensation for loss of the consignments. 
The trial court upheld the contention of the Dominion of 
India and dismissed the suit, e ply ogre 


...In appeal, it was held that a person Who is not a 
party to the contract cannot maintain an.aetion for breach 
of the contract. That this rule iS subject to certain well 


recognised exceptions, €.8., @ person who is not a party to 
the contract can sue on it if he is claiming through a party 
tothe contract, or if he is in the possession of a cestui 
que trust or of a principal sueing through an agent, or- if 


he claims under a family settlement, It was further: held 
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that this case does not fall within any of the excepted 
classes. Not being a party to the contract and not being 
the owners of the goods covered by the railway receipt, 
the plaintiffs had na right to maintain an action for com- 
pensation for loss of the goods. 


In Union of India v. Taherali, (1956) 58 Bom, L.R. 650, 
it was held that an endorsee of a railway receipt, when he 
is merely an agent for collection of the goods but has 
title to the goods, can file a suit against the railway ad- 
ministration for compensation for loss or damage to the 
consignment, even though he is not a party to the con- 
tract of consignment. But a consignee of the goods is 
not a party to the contract of the consignment. At best 
he is an agent of the consignor to take delivery of the 
goods covered by the railway receipt. In form, a railway 
receipt authorises the consignee to take delivery of the 
goods at the destination, and a consignee not being a party 
to the contract of the consignment cannot file a suit for 
breach of the contract contained in the railway receipt. 


g. Maintainability of the suit 


Generally speaking a person who had suffered loss by 
a common carrier’s breach of his obligations, can maintain 
a suit independently of the contract. 


Where, however, if there is a contract, liability may 
arise either at common law or under the contract. The 
consignor who has entrusted the goods to the common 
carrier for the carriage of goods from town A to town B, 
which having regard to the nature of the business of the’ 
common carrier implies a safe carriage of goods, breach of 
that obligation will be a breach of contract. 


But where the claim is made by the consignee, the 
position may be different as he, not being a party to the 
contract of carriage made by the consignor, will not be 
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able to enforce a contractual obligation but can only sue 
On tort, — | DS Sars | 


“Delivery toa carrier, ......... +». does not necessarily 
vest the property in the goods in the consignee; and SO, 
if the property in the goods has never passed to the con- 
signee, the consignor can sue for TOSS’ or damage 2.5), o" 
A carrier is usually an agent of the buyer to receive goods, 
but not to accept them ........... delivery of the goods to 
a carrier does not vest the. Property in the buyer without 
his acceptance; the risk remains with the consignor and 
the consignor can. sue, and not the consignee.” , 


ce 


a ee although the property in the goods has not 
Passed to the consignee, if he has made a special contract 
With the carrier for the carriage, or if the consignor has 
not delivered the goods to the carrier as agent for the con- 
signee, the latter is the person to sue; and this may be the 
case even though the consignor has paid the carrier, for, 
in the absence of any arrangement to the contrary, the 
consignor is always liable to pay the carrier.’” Halsbury’s 
laws of England, third edn., Vol. 4, page 196-7. | 


The Carriers Act, 1865, while restricting the power 
of comman carrier of exempting himself from his common 
law liability, by Section 8 of the Act, affirms or creates a 
liability and gives the benefit of- that liability. to the 
Owner. Only the owner can take advantage of that Section. 
The said benefit is not available to a common carrier. who 
intends to file a suit against another common carrier to 
whom the goods were entrusted. “a 


Where the plaintiff who himself was a common carrier 
and who undertook to carry the goods of a person, and 
who engaged the defendant common carrier to carry them, 
not himself being the owner of the goods, is not entitled 
to maintain a suit under this Act against the defendant... 
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- ‘Tt. is a question of fact whether the plaintiff had em-: 
ployed the defendant carrier on his own account or. not 
but the ordinary inference in such case is that the contract 
of carriage is. between the carrier and the owner in 
whose favour. the common law duty exists.. In a. proper 
case such is the inference even when the. owner. is not 
the consignor.. The presumption is a presumption of fact 
and rebuttable.. It-is possible that a person other than. 
the owner may employ a carrier on his own account and 
sue the carrier on such contract.. The special contract thus 
supersedes the necessity of showing the ownership. of. the 
goods. The onus is upon him who alleges that there is 
a special contract. Sukul Bros, v. H, K. Kavarana AIR 
1958 Cal. 730. : 


Tn Dhanraj Agarwala v. Union of India, AIR 1958 
Assam 5, the plaintiff had entered into a. contract with 
defendant No. 2 namely one B. Cotton Ginning Factory, 
for supplying. 270 Maunds of Cotton Seeds. In pursuance 
of that contract, the plaintiff was to despatch by railway 
wagon, the cotton seeds in question. He accordingly pack- 
ed 270 maunds of cotton seeds in a wagon belonging to the 
first defendant namely the Railway. The plaintiff's agent 
approached the station master for a wagon and the Assis- 
tant Goods Clerk allotted the plaintiff a wagon and plaintiff 
loaded the goods. ak ae 


It was the plaintiff's case that he also handed over the 
Goods Forwarding Note to the Assistant Goods Clerk with 
instruction to book’ the goods from Dhubri to Jumna 
Bridge in the name of the second defendant but the goods 
Clerk failed to give railway receipt for the said consign- 
ment inspite of several attempts. The goods in question 
were by mistake despatched to Rasra Station under the 
wrong lable: ‘The plaintiff claimed damages from the first 
defendant joining the second defendant as pro forma party. 
(i.e, party in.whose. favour the plaintiff consigned the 
goods), . Prien Tet } pie ae . 
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It. was contended by the defendant railways that the 
plaintiff had no right to. sue in respect of the goods in 
question and that the goods were never delivered to the 
railway administration. It was further contended that if 
any body was entitled to sue in respect of the goods in 
question, it was the pro forma defendant No. 2 in whose 
name the goods were consigned and not the plaintiff. 


Held, if there had been a consignment note, in that 
event. it. was only the consignor or the. consignee or the 
person in. whose favour the consignment note was endorsed, 
Who could: sue for recovery of damages on account of the 
loss of.the goods. But where there is no railway receipt 
as in this case, the matter has to be decided not on. the 
footing as if there was such a receipt, but on the clear issue 
that the goods had been delivered by the owner to the 
defendant No. 1 for carriage, and that the goods were lost 
while in the custody of the defendant, In such a case; the: 
liability of the defendant is that of a bailee and is covered. 
by Sections 151 and 152 of the Contract Act, 1872. The 
pro forma defendant was not privy to the contract; it was 
a simple case of bailment which was. at the instance of the 
plaintiff, and on. the basis of which the. plaintiff: could sue 
the defendant Na: 1 railway: The test was whether in such 
& case, the pro forma defendant could claim any damages 
against the contesting defendant. For obvious reasons, it. 
could not; because the clear answer to the claim of pro 
forma defendant would be that this defendant, was no party 
to the contract. between. the. plaintiff and the contesting 
defendant. No.1. It is fallacious to suggest that under Sec- 
tions 24 and 25 of the Sale of Goods Act, the property in 
the goods had irrevocably passed to the pro forma defen- 
dant. As the Sale of Goods Act had nothing to do with the 
instant Case, the defendant railways had no right to ques- 
tion as to whom the title to the goods belonged. It may be 
that if the railway receipt had been issued, the consignor 
and the consignee to be mentioned in the document may 
have been the pro: forma defendant, but there was no: such 
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receipt issued, and the Court cannot assume, in the absence 
of such a receipt, that the plaintiff had no right to sue. 
The plaintiff was entitled to fall back upon the contract 
with the defendant No. 1 railways, to whom he delivered 
the goods for carriage. : vaat 


me ia Mead vy. South Eastern Railway Company (1870) 
18 W.R. 735, it was observed; | 


-. in the case of.goods the subject matter of a contraet 
of sale being so lost or. damaged, and in the absence of 
any special contract between the carrier and the seller 
or buyer as the case may be, the proper person to sue 
the carrier is the person in whom the property in such 
goods is vested during transit.” | 


_. When the benefits of contract are assigned in favour of 
a third party, can the assignee of such contract be entitled 
to sue the carrier for breach of contract entered into by 
the carrier with the assignor ? 


The benefits of a contract are assignable, but the assig- 
nee of the benefits does not get aright to sue the other 
contracting party ie. the carrier, for breach of the contract 
itself except in the case of a person who is claiming through 
a party to the contract by. operation of law. This is the 
legal position. . . ian 


r 


The proposition that the transferee of a benefit under 
the railway receipt will have a right to sue the railway 
administration, cannot be accepted abgolutely; only if as- 
signee of the benefit of contract is able to bring his case 
within any of the exceptions to the general rule which 
general rule debars any person who is not a privy to a 
contract from instituting a suit for breach thereof, that he 
will have a right to sue. ? ae 


In Ibrahim Isabhai v. Union of India, AIR 1966 Guj. 6; 
Bhopal Pharmaceuticals Co. Ltd, consigned. nine drums ‘of. 
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French Polish ta ‘self’ to the railway authorities at Bhopal 
for being carried at the railway station at Broach. The 
Railway Receipt was endorsed by the consignor company 
to the order of New Era Trading Co. The latter endorsed 
it to the order of one Mohanlal Tribhovandas. Mohanlal 
made a final endorsement on the Railway Receipt which 
reads as follows :— 


‘The goods of this railway receipt have been sold to 
Ebrahim Isabhai’ (i.e, plaintiff), 


At the time of taking delivery of the drums, plaintiff 
found six drums cut and crushed. Three of them com- 
pletely empty. The remaining three drums were practi- 
cally empty, | 


Plaintiff filed a suit to recover Rs. 1014-74 P. for short 
delivery, Rs. 55 as railway freight and Rs. 30/- as interest 
on the amount of the price upto the date of the suit and 
the costs of the suit. 


Plaintiff filed the suit on the basis that he was the 
owner of the goods. The learned trial judge found that 
the plaintiff failed to establish that he was the owner of 
the goods. a 


In Revision, it was held that plaintiff cannot have a 
right to sue the railway administration unless he brings 
his case within one of the exceptions mentioned in Seth 
Chhangamal’s case, (59 Bom. L.R. 704), which exception 
entitles a person not privy to a contract to institute a suit 
for breach of a contract. It was not the case of plaintiff 
that his case comes within those exceptions. 


In the course of the judgement, Miabhoy J. observed :— 


“It is incorrect to say that there is nothing to prevent 
the consignor and the railway administration from 
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-.. entering freely and voluntarily into a contract for the 

_. benefit of a.third person. When the railway adininis-. 
tration undertakes to give delivery to the order of the. 

... Consignor or to the consignee, the railway administra-— 

«tion undertakes the obligation, not in favour of the: 

» © prospective consignee or endorsee, but, the obligation 
is undertaken by it only for the consignor, Conse-: 
quently a consignor, who is not the owner of the goods 
but to. whom the: goods are consigned for sale, cannot 
maintain a suit for loss in respect of damages caused. 
to the goods in transit.” 


9, Measure. of damage 


fnaces are the natural consequences of the breach 
of obligations committed by the carrier in transferring the 
Plainiitls wee 


. The measure of damages is: the value of the pes ai 
the place of destination, in the condition.in which the car-. 
rier undertook to deliver them, at the proper charges of 
transportation and delivery, if these have not- been paid 
by the consignor. If there is a regular market for goods. 
whieh are lost or.not delivered bythe carrier, at: the des- 
tination place, it is clear that he has sustained no damages 
beyond the amount of what would have been the cost to 
him of. his goods and of the difference between that cost 
and. the market price where they ought. to -have. been: deli-. 
vered to him of other goods of the same kind. If at that 
place. there are no such commodities, except charged. with. 
a. profit. beyond their original price and. the: cost of their- 
carriage, then that. profit. is an element of their market: 
price and of the amount of his damage. | set 


But, if there. is no market and there are. no-persons 
from whom such goods can be bought at the place except 
at an excessive price; a reasonable construction of the rule 
laid down in Hadcy v. Baxendale (1854) 9 Ex: 341 -would 
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entitle the plaintiff to reasonable price of the goods at that 
place, and that would be ascertained ‘by calculating the 
probable profits which dealers who might sell goods of that 
kind there would make on the price cost of the goods at 
the place of manufacture, and the cost of their carriage. 
See Dominion of India v. B.'L, Butt. AIR 1957 Pat. 328; 
Cooverjee Bhoja v. Rajendra Nath, ILR 36 Cal. 617: 


“It is well settled that it is the market price at the 
time the damage occurred which is the measure of damage 
to be awarded.” The Union of India v. The West Punjab 
Factories, Ltd. AIR 1966 S.C. 395. 


Remote damage: Generally remote damage is not al]- 
lowed by the Court but where the plaintiff has claimed loss 
of profit calculated at certain percentage, it, was.held-to be 
the future profit which the plaintiff might. have earned or 
is only the difference between the price of articles which 
paid at place A. and the price “which was then ‘prevalent 
at place D. If that is «so, then, that cannot be taken 4s 
something like remote damage. Dominion of India:v. B.I.. 
Butt (supra). ‘ae Pael 


The plaintiff cannot claim any remote and consequen- 
tial damage which he might suffer in future as result of ‘the 
loss by the carrier. In Great India Peninsular Railway ‘v. 
Ramchandra 21 Bom. L. R. 6, the plaintiff claimed Rs. 
25,000/- as damages on the ground that he would suffer a 
loss to that extent as the account books which were lost in 
transit*by the railways contained the record of all the deal- 
ings and transactions of the plaintiff's firm with their custo- 
mers. The actual value of the account books in the parcel 
was admitted to be about sixty or seventy rupees only, 


Scott C. J., held that the plaintiff could not sue for any 
remote and consequential damage which he might allege 
he had suffered from the loss. The learned Judge further 
observed :— ; : 
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“The loss for which the Railway Company were liable 
must be estimated by the same measure of damage 
both in cases under Section 75 and in cases to which, 
Section 75 of the Indian Railway Act 1890, was not 
applicable; that the plaint in respect of the claim for 
Rs. 25,000/- was demurrable, for that sum was cal- 
culated not upon any loss which had actually been 
suffered but in reference to a heavy loss which the 
plaintiff was likely to suffer; that at the most the 
plaintiff could claim successfully from the Railway 

_was Rs, 70/- the value of the account-books and that 
was a sum for which he had not sued and could not 
sue in the High Court.” | ae 


No special damages for loss of profits can be claimed 
by the plaintiff against the earrier unless it is established 
that the parties know at the time of making the contract 
that such loss of profits would arise to the plaintiff due to 
non-delivery nor can the plaintiff claim interest by way of 
damages unless there was a previous notice. Union of 
India v. Natavarlal Jayshankar, AIR 1963 Orissa 66. In 
the absence of any usuage or contract, express or implied, 
or of any provision of law to justify the award of interest, 
interest by way of damages cannot be awarded for the 
period upto the date of the suit, Bangal Nagpur Rly. Co. 
Ltd. v. Ruttanji Ramji and others AIR 1938 PC 67. 


Plaintiff cannot claim profits or costs of sending notices 
but is entitled to interest pendente lite and future interest. 
M/s. Bihar Agents Ltd. v. Union of India and others. AIR 
1966 Pat. 111. «=~ oder] 7 


198. Compensation and interest 


. The International Convention for Carriage of Goods 
by Road, 1956 provides that the compensation payable by 
the carrier. for loss, damage or delay of the goods is calcu- 
lated by reference to the value at the time and place at 
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which they were accepted for carriage. In other. words, 
the compensation recoverable by the owner of the goods 
is the value of the consignment prevailing at the place 
where the consignment is booked for carriage, 


Where the goods are damaged, compensation payable 
to the owner of the goods will be the amount by which 
they have diminished in value. (Art. 25 para 1 of the Con- 
vention). The Convention puts certain limits on the lia- 
bility of the carrier to pay compensation and is limited to 
25 gold francs per kilogramme of 8ross weight short. The 
carrier is also liable to’ refund of the carriage charges, 
customs (or Octroi) and other charges paid to the earrier 
at the time of the booking of the consignment. In case of 
delay, ‘the carrier’s liability is limited to the extent of 
refund of carriage charges (Art, 23, para 3) and nothing 
more for the obvious reason that the consideration for 
delivery in time is totally failed. mar 3 


The owner of the goods is entitled to elaim interest at 
5% from the date of claim preferred in writing by the 
owner, or if no claim is preferred, from the eommencement 
of the legal proceedings against the carriey. 


~ Following the Convention, ‘many European ‘countries 
have rectified the provisions of the Convention by statu- 
tory enactments. In England, the Carriage of Goods by 
Road Act, 1965 is passed by the British Parliament. India 
is not the party to the said Convention. The Convention 
though not binding on the Indian Courts, it will provide 
the guideline for interpretation of the relevant provisions 
of the Carriers’ Act, 1965. | 7 


SECTION 10, 


Notice of loss or injury to be given within six months. 
No suit shall be instituted against a common carrier 
for the loss of, or injury to, goods entrusted to him for 
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carriage, unless notice in writing of the loss or ‘injury has 
been given to him before the institution of the suit ‘and 
within six months of the time when the loss or injury first 
came to the knowledge of the plaintiff. 


SYNOPSIS 


1. Scope and object of Section 10. 2. Loss of or in- 
jury to the goods. 3. Entrusted for Carriage. 4, Notice in 
writing. 5. Institution of the suit. 


a COMMENTARY 
1. Scope and object of Section 18. 

This section is inserted by the Carriers’ Act, 1899 (10 
of 1899) S.2. The original section was repealed by the 
Indian Railways Act, 1890 (9 of 1890). Section 78-B of the 
Indian Railways Act, 1890 makes ‘similar provisions re- 
garding issue of notice within six months from the date of 
delivery of the goods to the railway administration. See, 
Gandhi, Liability of Railways as Carriers in India, Page 
250. The only difference between section 78-B of the Rail- 
“ways Act and the present section is that the former’section 
provides issue of the notice within the period of six months 
from the day the goods are delivered to the railway ad- 
ministration while the present section provides issue of 
notice within six months from the day the owner comes 
to know about loss or injury to the goods. In other words, 
the Act provides that the owner must give notice within 
the period of six months from the day the owner actually 
comes to know about the loss or injury to the goods and 
it is immaterial as to-when the goods were delivered to the 
carrier for carriage. This is little harsh on the carrier 
because the owner can maintain a suit even after the 
period of six months from the date of delivery of the goods 
if he can show that he came to know about the loss or in- 
jury of the goods much later. It is submitted that this ~ 
section requires suitable amendment to bring in line with 
section 78-B of the Railways Act, 1890. Section 10 only 
refers to loss of or injury to the goods. ‘The Indian Rail- 
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ways Act, 1890 uses words ‘loss, destruction, damage, de- 
terioration or non-delivery of animals or goods’. The 
section refers notice to the ‘common carrier’ and therefore 
where the goods are carried by a private carrier under 
private agreement of carriage, this section will have no 
application. In such cases the provisions of the Contract 
Act will be attracted and the provisions of the Carriers’ 
Act will have no application. 


Section 10 of the Act is mandatory and if the suit is 
filed without complying with the provisions of this section, 
it is fatal. 


2. Loss of or injury to the goods 


The notice is required to be given where there is a 
loss of or injury to the goods occurred, If the goods are 
not delivered to the consignee or the owner of the goods 
intended to be delivered for whatsoever reasons other than 
for loss of or injury to the goods, this section will not 
apply. Union of India v, Jatmall Sukaurai (1971) 2 M.L.J. 
297(262). Jatmall’s case is decided under the Indian Rail- 
ways Act, 1890. Prior to the amendment of the Indian 
Railways Act, 1890 in 1961, only three expressions namely 
‘loss, destruction and deterioration’ were used to determine 
the responsibility of the railway administration. The 
amendment Act of 1961 has added two more expressions 
‘damage and non-delivery’ in Section 77-B of the said Act. 
Non-delivery is always treated as an independent cause of 
action, distinct and different from the cause of action 
based upon loss of the goods. Therefore, when the legisla- 
ture has used the five expressions viz., loss, destruction, 
deterioration, damage and non-delivery, each of the ex- 
pressions must be given an appropriate meaning so as to 
give full effect to the intention of the legislature. Whether 
the omission to include the expression ‘non-delivery’ in 
Section 77-B which deals with the provisions relating to 
the responsibility of the railway administration in respect 
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of the articles of special value, was intentional or accident- 
al, the result is, the compensation for non-delivery was 
not comprehended by Section 77-B of the said Act and 
when that ground is not found in that Section, it was held, 
it was not open to a Court to supply the omission by any 
process of interpretation. It was further held that section 
77-B as it stood was workable and could be given effect 
fully and there was no compelling necessity to supply the 
deficiency or omission, even assuming that the omission of 
the expression ‘non-delivery’ in that section was uninten- 
tional. Loss or destruction of the goods was the cause for 
failure to deliver the goods or the cause for non-delivery 
and claim of compensation on the ground of non-delivery, 
it may be open, in appropriate cases, to the railway adminis- 
tration to put forward a defence on the basis of section 
77-B of the Act by proving that since the goods were lost 
or destroyed, the railway administration could not give 
delivery of the goods and therefore that Section will neces- 
sarily result in non-delivery, while every case of non-de- 
livery need not be a consequence of loss or destruction of 
the goods. It was therefore held in Jatmall’s case (supra) 
that once it is not proved that the consignment of two 
cases had been lost or destroyed, then non-delivery of the 
two cases to the respondent must be the result of causes 
other than loss or destruction. If that is so, Section 77-B 
of the Act cannot afford any protection to the railway 
Administration against the claim for compensation made 
by the respondent. 


The words ‘loss, destruction or deterioration’ means 
loss or destruction or deterioration of the goods and the 
consequent loss to owner himself. Governor General v. 
Musaidlal, AIR 1961 S.C. 725. It was held in India v. 
Meghraj, AIR 1958 Cal. 434, that if non-delivery of a por- 
tion of the consignment in a particular case is due to the 
fact that the railway administration has involuntarily or 
through inadvertence lost possession of the goods and was 
unable to trace them, it would be case of loss within the 
meaning of Section 77(old) of the Railways Act, 1890, On 
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the other hand, it was held in Ough & Tirhut Rly. vy. 
Karamchand, AIR 1958 All 234, (238), that loss of a con- 
signment is not quite the same thing as non-delivery. 
Loss means that the goods have been lost i.e. become un- 
traceable and cannot be got hold of it, while non-delivery 
means the goods were not delivered. If goods are not 
delivered because it was not traceable, it is a case of loss 
rather than non-delivery. 


The word ‘injury’ in relation to the goods means 
destruction, damage or deterioration of the goods and such 
loss is to the owner of the goods himself. Thus, a notice 
is required to be given to the carrier under the provisions 
of Section 10 of the Act, if injury to the goods arose as a 
result of any one of the causes mentioned above. 


3. Entrusted for carriage 


Section 10 applies if the loss or injury occurs to the 
goods intended for carriage and such loss or injury may 
arise where the goods are not delivered to the consignee 
in the same condition in which it was delivered to him by 
the consignor for carriage. The issue of goods consignment 
note or waybill by the carrier in favour of the con- 
signor or consignee is prima facie proof of such entrust- 
ment but where consignment note is not issued, the con- 
signor can prove entrustment by any other evidence and 
same will be case where the goods consignment note is lost 
or misplaced. 


It is only cases where the goods are entrusted for 
carriage that the provisions of Section 10 is attracted and 
this section is not applicable where the goods are entrusted 
for safe keeping pending further instructions from the 
consignor. 


4. Notice in Writing 


To enable the common carrier to locate the exact loca- 
tion of the goods entrusted to him for carriage, the con- 
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signor or consignee is required to give notice in writing 
before filing of the suit. It is only if the notice is given 
within a period of six months from the date of knowledge 
that the plaintiff can file a suit within three years from the 
date of loss or damage of the goods. It is not necessary 
for the plaintiff to state the issue of notice in the plaint. 
The issue of the notice is implied under 0.6, R.6 of the Civil 
Procedure Code. It is for the defendant to plead that no 
notice under this section was given to him. U Be Tin & 
others v. U Tun and others, AIR 1938 Rang. 437. A plea 
that no notice was given under this section need not be 
taken in the written statement. The carrier may take 
such plea at the hearing of the suit, but in no case it was 
allowed in the second appeal. Chhaganlal v. East India 
Rly. Co. 5 Bom, L.R. 531. 


The essential requirements of a good notice is that it 
should reach to the person liable of loss. A notice to local 
agent of the carrier will suffice the purpose. Indian Gene- 
ral Navigation & Railway Co. Ltd. v. Girdharilal Goubar- 
dhan, AIR 1927 Cal, 394. The notice sent to Joint Claims 
Department of two companies against whom the plaintiff 
has his claim is valid notice. R.S.N, Co, Ltd. v, State of 
Assam, AIR 1962 Assam, 110. 


Under Section 142 of the Indian Railways Act, 1890, 
where a notice or other document is served by post, it 
shall be deemed to have been served at the time when the 
letter containing it would be delivered in the ordinary 
course of post and in proving such service it shall be suffi- 
cient to prove that the letter containing the notice or 
other document was properly addressed and registered. 
The issue of a notice is condition precedent to the filing of 
the suit. The fact that the carrier had prior knowledge 
of the claim would not dispense with the notice under this 
section. The mandatory provision of the notice under this 
section is to give a chance to the carrier to facilitate in- 
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vestigation, Union of India v, Govind Ram, AIR 1956 
Hyd. 62, 


No particular form of notice is prescribed under this 
section. All that requires is that a claim for compensation 
Shall be preferred to the common carrier In writing and 
that the claim shall be preferred within six months from 
the date of knowledge of loss of injury to the goods. The 
notice required under this section, is not part of the cause 
of action. See, Bata Shoe Co, Ltd. v. Union of India, AIR 
1954 Bom. 129 (132). 


3. Institution of the suit, 


The suit against the common carrier for loss of or in- 
jury to the goods to be instituted within a period of three 
years under Article 11 of the Limitation Act, 1963. Under 
this Art., the plaintiff must file a suit within a period of 
three years against a carrier for compensation for non- 
delivery of, or delay in delivering the goods. The period 
of limitation under this Art. starts from the date when the 
goods ought to have been delivered which means a rea- 
sonable time from the date of despatch of the goods. The 
onus is on the carrier to show as to when the goods ought 
to have been delivered. 


Though Limitation Act provides three years time to 
the plaintiff to institute suit against the carrier for loss or 
damage to the goods, section 10 of the Act imposes an 
additional condition that the plaintiff must give notice to 
the carrier within six months from the date of his know- 
ledge about the loss of or injury to the goods. It is only 
if the notice is given within a period of six months from 
the date of knowledge that the plaintiff can file a suit 
within three years from the date of loss or damage of the 
goods, 
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SECTION 11. : 
State Government to add to the schedule: 


The State Government may, by notification in the Offi- 
cial Gazette add to the list of articles contained in the 
Schedule to this Act, and the Schedule shall, on the issue 
of any such notification, be deemed to have been amended 
accordingly. 


COMMENTARY 


This section is inserted by the Carriers (Amendment) 
Act. 1921 (13. of, 1921) Se: 


Under this Section the State Government is given 
powers to add further items to the Schedule to this Act by 
issue of notification and such notification will be deemed 
to have the effect of amendment to the Schedule. 


The word ‘State Government’ is substituted by A.L.O. 
1937. By this Act the State Government is only given 
powers to add the items in the list of the Schedule. It 
therefore follows that the State Government has no powers 
either to remove or substitute any item or items from the 
list of the Schedule to this Act either by way of issuing 
notification or otherwise. 


C.F. cl. (S) of the Second Schedule of the Indian Rail- 
ways Act of 1890, which similarly empowers the Governor- 
General in Council (now Central Government) to extend 
the rest of schedule articles in the case of Railways. 
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SCHEDULE 


Gold and silver coin. 

Gold and silver in a manufactured or 
unmanufactured state, 

Precious stones and pearls. 

Jewellery. 

Time-pieces of any description. 

Trinkets. 

Bills and hundis. 

Currency-notes of the (Central Government)! or 
notes of any Banks, or securities for payment 
of money. 

English or foreign. 

Stamps and stamped paper. 

Maps, Prints, and works of art. 

Writings, 

Title-deeds. 

Gold or silver plate or plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanufactured state, 
and whether wrought up or not wrought up 
with other materials 

Shawls and lace. 

Cloths and tissues embroidered with the precious 
metals or of which such metals form part. 

(Art pottery and all articles made of marble)? 

Art pottery and all articles made of marble. 

Furs. 

Government securities. 

Opium. 

Coral. 

Musk, Itr, Sandal wood oil, and other essential 
oils used in the preparation of itr or other per- 
fumes, 

Musical and scientific instruments. 

Feathers, 
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Narcotic preparations of hemp. 
Crude India-rubber. 

Jade, Jade-Stone and amber, 
Gooroochand or Gooroochandan. 
Cinematograph films and apparatus. 
Zahir Mohra Khatai. 
(Platinum)? 

Iridium, 

Palladium. 

Radium and its preparations. 
Tantalum. 

Osmium, 

Ruthenium, 

Rhodium. 


(Agarwood)* 


1. Substituted by A.O., for ‘Government of India’, 


2. Inserted by Notification No. 5299, dated 14th 
October, 1922 Gazette of India, 1922, Pt. I, P. 
1235. 


3. Added by Notification No, 68-C(2), dated 3-3-1928 
published in Gaz. Ind. 1928, Pt. 1, page 329. 


4. Added by Notification No, 68-C, dated 28-6-1930 
published in Gaz. Ind, 1930, Pt, I, page 672. 


NOTES : 


“Silk The fact that invoice sent by the person who 
sold the goods to the plaintiff, described the package as a 
“Silk cloth parcel” cannot be conclusive against the plain- 
tiff. Where the silk contents of the articles in the bundle 
was very much tess both in quantity and value than the 
cotton contents and both in quantity and value, it was only 
30 per cent of the articles that were made up of silk and 
the cost of silk contents in the articles would be a little less 
than 50 per cent of the toal cost of the bundle, these arti- 
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cles are not silks. Chief secretary to Government of My- 
sore v. A, Rama Chetty AIR 1953 Mys 65 (65, 66); LL.R. 
(1951) Mys, 520: 30 Mys. LJ 178. 


“Shawls”. Lohis of very low value though described 
as ‘woollen’ in the consignment note are not ‘shawls’, Go- 
vernment of Mysore v. Kapurchand AIR 1953 Mys. 16 (17). 
The word ‘shawls’ as used in Item (m) of the Second Sche- 
dule of the Railways Act means Kashmere Shawls of spe- 
cial value and not things of inferior quality as Alwans, 
Tushi or ordinary chadars., Union of India v. Jagatpal AIR 
1960 Pat 340 (341). What is covered by the word ‘shawls’ 
was only ‘shawls’ and not any other thing same as or simi- 
lar to shawls, Dominion of India vy. B, L. Bhatt AIR, 1957 
Pat 328 (329, 330), ILR 36 Pat 495. 
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International Convention for Carriage of Goods by 
Road, 1956 


Introduction.— 


The International Carriage of Goods by Road Conven- 
tion is signed at Geneva on 19th May, 1956 by the impor- 
tant European countries among which United Kingdom, 
Austria, Belgium, France, Denmark, the Federal Republic 
of Germany, Hungary, Italty, Luxemburg, the Netherlands, 
Norway, Poland, Portugal, Sweden, Switzerland and Yugo- 
slavia are the parties. Following the Convention, the Unit- 
ed Kingdom Government has passed the Carriage of Goods 
by Road Act, 1965. 


The Convention applies to every contract of carriage 
by road in vehicles for reward, when the place of taking 
over of the goods and the place designated for delivery, as 
specified in the contract, are situated in two different 
countries, one of which atleast is a party to the Convention, 
irrespective of the nationality or place of residence of the 
parties. 


The term ‘vehicle’ is defined under the Convention ‘as 
articulated vehicles, trailers and semi-trailers’, The Con- 
vention applies in cases where carriage is performed by 
successive road carriers governed bya single contract and 
also in cases where it is carried out by states or by gov- 
ernmental institutions or organisations, Where the goods 
are carried in vehicle part of the journey by sea, rail, in- 
land water ways or air and the goods are not unloaded, the 
Convention applies to the whole of the carriage. It does 
not apply to furniture removal, postal or funeral consign- 
ments. 


Contract of Carriage.— 


Under the Convention the confirmation 6f the contract 
of carriage is evidenced by the making out of a consign- 
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ment note in triplicate signed by the sender or consignor 
and the carrier, first and third copy must be delivered to 
the consignor and the second copy must accompany the 
consignment. If the consignment is divided into different 
lots or are carried in different vehicles, the consignor or 
the carrier has right to issue or demand separate consign- 
ment note for each lot. The consignment note shall be 
evidenced of receipt of the goods by the carrier in good 
condition unless contrary is proved. The absence, irregu- 
larity or loss of the consignment note will not affect the 
existence of contract of carriage. 


Goods Consignment Note.— 


The goods consignment note issued by the carrier 
must contain particulars such as the names and addresses 
of the consignors or the senders, and that of consignee, the 
carrier’s place of issue and date, place where the gocds are 
delivered and place designated, description and nature of 
goods and where the goods to be carried are dangerous 
goods, the recognised description and method of packing. 
The consignment note must also specify number of pack- 
ages and special marks, gross weight, total freight, instruc- 
tions regarding customs and finally the consignment note 
must contain a statement that the carriage is subject, not- 
withstanding any clause to the contrary, to the provisions 
of the Convention. The consignment note must also state 
where applicable, a statement that the transhipment is not 
allowed, the total charges which sender or consignor 
undertakes to pay, the amount of cash delivery charge, 
declaration as to value of the goods and declaration of 
the amount representing any special interest in delivery, 
sender’s instructions regarding insurance list of documents 
handed to the carrier with the carriage, time limit for the 
carriage, apparant condition of the goods and their packag- 
ing (which the carrier had no means of checking he must 
enter his reservation and state the grounds for such re- 
servation as to the condition). Where the sender requires 
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checking of the weight or quantity or the contents of the 
consignment, the carrier must enter the results of such 
checking. Any omission or inaccuracy in particulars will 
render both sender and carrier liable. The liability of the 
carrier will extend to his servants and agents acting in 
course of his employment. The carrier is bound to check 
all the particulars given by the sender in the consignment 
note with the statement that the contract is subject to 
the Convention. The sender must see that the goods are 
properly packed and where dangerous goods are consigned, 
instructions as to precautions to be taken by the carrier 
with necessary particulars of such goods. 


Successive Carriers.— 

Under a single contract of carriage, where the carriage 
is to be performed by successive road carriers, each car- 
rier deemed to be a party of the said contract by virtue 
of his acceptance of goods for carriage under the terms of 
the consignment note. The subsequent carrier must give 
to the previous carrier a signed receipt and enter his 
name and address on the second copy of the consignment 
note after checking particulars and accuracy of the state- 
ments in the consignment note. If subsequent carrier had 
no means to check the particulars he must enter his reser- 
vation in the second copy and the receipt. 


Where the goods are lost or injured, proceedings may 
be instituted against the first carrier or the last or against 
the carrier who is in possession of the goods joining other 
carriers as party defendants in that suit. The carrier who 
is actually responsible for loss or damage of the goods must 
indemnify the other innocent carriers who are made to pay 
compensation for such loss and if blame cannot be attri- 
buted to any one, all carriers must pay compensation to 
the owner of the goods proportionately. If the carrier who 
is liable to pay compensation fully or partially became 
insolvent, his burden will be shared by the other carriers 
proportionately, 
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Stoppage in transit.— 


The carrier is bound to deliver goods to the named 
consignee. The owner will have right to stop the goods in 
transit. The owner or the sender’s right shall, however, 
cease to demand stoppage in transit the moment the 
second copy of the cosignment note is handed over to the 
consignee or where the consignee exercises his right to 
require delivery of that copy and the goods. Where the 
consignor provides in express terms that the consignee 
shall have right of disposal, the consignee shall have right 
from the time when consignment note is prepared by the 
carrier. Where the right of stoppage in transit is exercised 
by the sender or the person entitled to the disposal of the 
goods in accordance with art. 12, para 3 of the Convention, 
he must give fresh instructions to the carrier for the dis- 
posal of such goods upon certain conditions viz., the con- 
signor must produce the first copy of consignment note on 
which the new instructions to the carrier have been enter- 
ed and the carrier is duly paid all his charges and expenses 
for carrying out new instructions which are possible to 
perform without interfering with the carrier’s other com- 
mitments and such instructions do not divide the consign- 
ment. If such instructions are not possible to comply with 
the carrier must inform the consignor or the owner im- 
mediately, 


Delivery of the goods.— 

The carrier must deliver the goods within reasonable 
time to the consignee and if no stipulation is made as to 
the time of delivery, it must be delivered within sixty days 
from the time of taking over the goods. After sixty days 
the consignee is entitled to enforce his rights against the 
carriers in his own name. If the carrier cannot deliver the 
goods at the destination station due to circumstances be- 
yond his control or it becomes impossible to deliver them, 
he may ask for fresh instructions from the owner of the 
goods and till then he may store the goods in his godown 
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or in the godown of the third party and in that event 
transit comes to an end. For any loss, damage or deterio- 
ration of the goods during such storage, the carrier’s lia- 
bility will be that of the bailee only. The carrier need not 
wait for owner’s instructions if the goods are of perishable 
nature or where expenses of storage exceed the value of 
the goods and in such circumstances he may sell the goods. 
He may also sell the goods after waiting for a reasonable 
period when he has not received any instructions from the 
owner of the goods. The owner shall be entitled to get 
proceeds of such sale less carrier’s charges. 


Carrier’s liability.— 


The carrier is liable for loss of or damage of the goods. 
It is a loss if the goods are not delivered within thirty days 
from agreed time limit and if no time limit is prescribed, 
within sixty days from the day the carrier receives goods 
for carriage. He is also liable for delay. If the consignee 
failed to take delivery of the goods or fail to make request 
for the return of the goods or if they are not recovered 
until more than one year after the payment of compensa- 
tion, the carrier is entitled to deal with the goods in. ac- 
cordance with the local law of the country where goods are 
lying. The carrier is, however, not liable for loss, damage 
or delay if the same is caused by wrongful act or neglect 
of the claimant or on account of the instructions of such 
person, or loss etc. is due to circumstances beyond his con- 
trol or due to inherent vice of the goods, defective packing 
or insufficiency or inadequacy of distinguishing marks or 
numbers on the packages (Schedule 17 para 4) or where 
the carriage is of livestock, | 


Compensation.— 


The compensation payable by the carrier for loss, 
damage or delay of the goods under the Convention is 
calculated by reference to the value at the time and place 
at which they were accepted for carriage. (Schedule Art, 
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23, para 1). Where the goods are damaged, compensation 
payable will be the amount by which they have diminished 
In value. (Art. 25, para 1). The Convention puts limit on 
the liability of the carrier to pay compensation to 25 gold 
francs per kilogramme of gross weight short, and the re- 
fund of the carriage charges, customs duties and other 
Charges paid to the carrier. In. case of delay, the carrier’s 
liability is limited to the amount of the carriage charges. 
(Art. 23, para 3). The owner of the goods is entitled to 
Claim interest at 9% from the date of claim made in writ- 
ing, or if no claim is made, from the commencement of the 
legal proceedings. : 


Jurisdiction,— ! 

The suit against the carrier can be filed at the place 
where it is agreed by the contract and within the territory 
of the one of the high contracting parties to the conven- 
tion or where the defendant resides and carries on his 
business or the contract is made or in the country where 
the carrier received the goods for consignment or in the 
country where the goods are to be delivered. 


Who can file the suit.— 


The suit against the carrier or for him can be filed by 
the parties to the contract or where goods are lost or not 
delivered in time by the consignee, 


Limitation,— 


A suit for breach of contract not involving misconduct 
must be filed within a period of one year. For causes 
arising out of misconduct or equivalent to misconduct a 
Suit must be filed within a period of three years, 


The period of limitation will run from the date of deli- 


very of the goods in the case of partial loss, damage or de- 
lay and in case of total loss where there is an agreed time 
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limit, from the thirtieth day after the expiry of the time 
limit and where there is no agreed time limit, from the six- 
tieth day from the date on which the consignment was 
taken over by the carrier and in all other cases on the 
expiry of a period of three months after the making of the 
contract of carriage. It is specifically provided under the 
convention that the day on which the period of limitation 
begins to run must not be included in the period of limita- 
tion hereinabove. The limitation period is also suspended 
by a written claim and it begins to run against the owner 
of the goods from the day such claim is rejected by the 
carrier. A set off or counter claim is not permitted once 
the against is barred by the law of limitation as provided 
above. 


Arbitration. Under the Convention a contract of 
carriage may contain a provision for arbitration, 
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CHAPTER II 
CRIMINAL LIABILITY OF CARRIERS 


The Common Carriers’ liability under the Indian © 
Penal Code. 


1: Introduction 


A common carrier is not exempted from his criminal 
liability irrespective of the special contract entered into 
between him and the owner of the goods. A term in the 
special contract relieving the common carrier, his servants 
and agents from the criminal liability in respect of the 


goods lost or damaged is therefore in derogation to Sec- 


tion 8 of the Carriers’ Act and null and void. The common 
carrier is therefore liable to be prosecuted under Section 
407 of the Indian Penal Code for the criminal breach of 


‘trust if he fails to account for the goods entrusted to him 


for the carriage by the consignor.. The remedy by way 
of criminal prosecution is speedy and therefore the owner 


of the goods is more likely to launch a criminal prosecution | 


than to file a suit for compensation or damage in Civil 
Court and wait for a considerable period for the result. 
It is true that the criminal prosecution could only succeed 
if the complainant proves the entrustment and also proves 
the failure on the part of the carrier to account for the © 
goods. If however, the carrier gives some explanation to 


the satisfaction of the Court, the criminal liability will not 


sustain and the consignor or the consignee has a remedy 
only in the Civil Court. | : 


mm 


2, Criminal Breach of Trust 


To constitute an offence of eriminal breach of trust it 
is essential that the prosecution must prove first of all that 
the accused was entrusted with the property or with 


‘any dominion or control over it and that there was dis- 


honest misappropriation or dishonest conversion or dis- 
honest use or disposal, in violation of a direction of law 
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or legal contract by the accused himself or by some one 
else which, he. willingly suffered to do. Narayan Ittiravi v. 
State of Travancore-Cochin, 1954 Criminal Law Journal 
102. Under the above principle the ownership or beneficial 
interest in the property in respect of which criminal 
breach of trust is alleged to have been committed, must 
be in some person other than the accused and the latter! 
must hold it on account of some person or in, trust for his 
benefit. Every breach of trust is a civil wrong and gives 
rise to a suit for damages but it is only the mental act of 
fraudulent misappropriation that the commission of embez- 
zlement becomes an offence punishable as criminal breach | 
of trust. It is this mental act of fraudulent misappropria- 
tion that clearly demarcates an act of embezzlement which 
is a civil wrong, from the offence of criminal breach of 
trust. This malicious intention on the part of the accused 
to deprive the complainant of his property and the fraudu- 
lent misappropriation as evidenced by such mental act or 
intent to deprive the complainant of his property without 
any outward or visible trespass is the main distinction 
between the civil wrong arising out of breach of trust and 
the offence of criminal breach of trust. If there is no mens 
rea, or if the other essential ingredients of an offence 
are lacking, the seme facts’ may not sustain a criminal 
prosecution, though a civil action may lie. J. M. Akhaney 
v. The State of Bombay, AIR 1956 S. C. 75: 1956 Cri. 
L.J. 1116 (1123). : 


In the absence of mens rea, or guilty mind a person 
cannot be prosecuted for criminal breach of trust, though | 
the complainant may file a civil suit for damages. 
Kanhya Lal v. Emperor, 38 Cr. L. J. 491. In other 
words, the question whether a prosecution fo;®a criminal 
offence can lie in any case depends upon whether the act 
of the accused in respect'of the property entrusted to him 
is or is not of such a nature that an inference can reasona- 
bly be drawn from it that his intention in respect of it was 
definitely dishonest. Where on the allegations contained | 
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inthe complaint, it is manifest that the complainant’s case 
was that the accused acted dishonestly, it is a circumstance 
which distinguishes a civil from a criminal liability. The 
contention that the matter is purely of a civil nature does 
not hold good in such a case. Sirmander Das v, State, 1957 
All W. R. (HC) 255, es ae 


3. Trust a. hgh 


Under the Indian Trust Act, 1882, a trust is defined as 
‘an obligation annexed to the ownership of property, and 
arising out of a confidence reposed in and accepted by the 
owner, or declared and accepted by him, for the benefit 
of another, or of another and the owner’. If there is no 
trust there is no offence. Where there is no confidence, 
there is no trust. The property in respect of which crimi- 
nal breach of trust can be committed must be either 
the property of some person other than the person accused, 
or the beneficial interest in or ownership of it must be in 
some other person and the offender must hold such property 
in trust for such other person or in some way for his bene- 
fit. Ramaswami Reddy v. Emperor 32, Cr. L.J. 743. Mere 
breach of contract is not made synonymous with criminal 
breach of trust. A trust implies confidence placed by the 
complainant in the carrier. It implies necessarily that 
the confidence was freely given and that there is a true 
consent. 2 ' 


4. Entrusted with property 


It contemplates the creation of a relationship whereby 
the owner of property makes it over to another person to 
be retained by him until a certain contingency arises or 
to be disposed of by him on the happening of a certain 
event or deliver to a party as per the instructions of the 
owner. The person who transfers possession of the pro- 
perty to the carrier of other person still remains the legal 
owner of the property and the person in whose favour 
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possession is 'so transferred has the custody of the property: 
to be kept ‘or -disposed of by him (or deliver) for the 
benefit of the other party, the person so put in possession 
i.e, the carrier, only obtaining a special interest by way 
of a claim for money by way of freight and other charges 
upon the safe delivery of the thing or such other incidental 
expenses that may have been incurred by him (ie. the 
carrier), See J. M, Akhaney v. State of Bombay 1956 Cr. 
L.J. 1116 (AIR 1956 S.C. 575), and Sheonarayan Jaiswal v 
State of Bihar, 1953, Cr. LJ. 1289, 


5, Daminiie over property 


' The consignment regarding which the offence is alle- 
ged to have been committed by the common carrier must 
have been ‘entrusted’ to the carrier or he must have ‘domi- 
nion over’ it. ‘The word ‘Dominion’ means the control 
over the pr operty. It is short of ownership but not actual 
ownership. When the consignor’s goods are lying in the 
godown of the carrier, it is the consignor who is the owner 
of the goods but the carrier is having the control of it 
and unless the carrier’s charges are paid by the owner 
the carr ler has a lien over the property and right to retain 
the proper LY, though he has no right to dispose it of unless 
such right is ‘given. “by the owner on the peppeuing of 
certain events. | 


6. Dishonest Intention 


Dishonest intention is the gist of affenee in every case 
of criminal breach of trust.. It may be intentional without 
being dishonest. Under Section 24 of the Indian Penal Code 
‘Dishonestly’ is defined as “whoever does any thing with 
the. intention . of. causing. wrongful . gain to one person. 
or wrongful: loss. to another person, is said to do that thing 
dishonesily’: The word ‘dishonestly’ is used as bearing 
relation: to. property. The. “intention” under the section 
must be to. cause wrongful gain .or wrongful loss to a 
person. An intention is not a matter of direct proof, and 
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it can only be inferred from the facts and cireumstanceés 
of each case. Therefore, though the burden of proof as 
to the intention with which the accused was actuated lies 
on the prosecution, the burden is discharged by proof of 
circumstances which indicate the dishonest nature of his 
intention. Krishnan Kumar v, Union of India AIR, 1959 
‘S.C. Page 1390: 1959 Cr. L. J. 1508. “In determining 
whether a person has acted ‘dishonestly’ or not, it is the 
intention which is important and not whether a person 
is under a legal duty to disclose or suppress facts within 
his knowledge. Therefore, where a person with the inten- 
tion of causing wrongful loss to another supresses certain 
facts or makes a false representation, he will be said to 
have acted dishonestly even if the law does not require 
him to state the truth. Krishnarao v. State of Madhya 
Pradesh (1953) Cr, L. J. 979. Dishonest intention is proved 
‘if it is established that the intention was to cause “wrong- 
ful loss” to another even temporarily, proof of permanent 
deprivation or wrongful personal gain’ is not necessery. 
J, M. Akhaney v. State of Bombay AIR 1956 S. C. 575: 
1956 Cr. L. J. 1116. aS 


7. Misappropriation 


To ‘Misappropriate’ means improperly setting apart 
for one’s use to the exclusion of the owner. , (Ratanlal and 
Dhirajlal, The Law of Crimes, 20th Edition at page 1047). 
A misappropriation would be dishonest under S. 23 and 24 
of the Indian Penal Code if the intention was to cause 
wrongful loss to another, that is to say, to do by lawful 
means of property to which the person losing it was legally 
entitled. Khandeswar Patre v, State of Orissa Cr. A. 14/64 
dated September 24, 1965 S.C. ‘Converts’ means appropria- 
_ tion and dealing with the property of another without 
right as if it is his own property. Durugappa (1956) Cr. 
L. J. 630. Mere retention of goods by a person without 
misappropriation does not constitute criminal breach of 
trust. Nirmalabai (1953) Nag. 813. 
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-&. Dishonest Conversion 


Dishonest conversion means using or misappropriating 
the property of the complainant by the carrier for his own 
use. In relation to the Carriers’ Act, the common carrier 
shall be liable for criminal breach of trust if instead of 
delivering the goods to the consignee, the common. carrier 
uses the goods in the consignment for his own use or dis- 
poses of to the third party in violation of any direction of © 
law or contract between the parties. 


9. Deprivation of property 

For the purpose of establishing deprivation of property - 
to its owner, it is not necessary in law that the prosecution 
must prove in what precise manner the accused has dealt 
with, or disposed of, or appropriated the property en- 
trusted to and recovered by him. The elements of criminal 
offence of misappropriation must be held to be proved by 
the prosecution if it is established that the accused re- 
ceived property, that he was under a duty to account for 
that property and that he has failed to account for it. ‘It 
is not required in law that the prosecution should go fur- 
ther and also prove the exact manner of his dealings in 
respect of that property, and it cannot be urged that a 
charge of misappropriation must fail if the prosecution do 
not know what the accused did with the property entrust- 
ed'to him. Krishnan Kumar v, Union of India 1959 S. C. 
page 1390. et 


10. Ownership 


Section 405 of the Indian Penal Code, 1860, does not 
contemplate that the property in respect of which an 
offence of criminal breach of trust may be committed must 
be property which belonged to the complainant. Provided 
there is entrustment of property, it matters little whether 
the complainant on whose behalf the property is entrusted 
is the owner thereof or not. State v, Dahyalal Dalpatram 
61 Bom, L, R. 885. 
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The word ‘property’ is used in the Indian Penal Code 
in a much wider sense than the expression ‘movable pro- 
perty’. There is no good reason to restrict the meanings of 
word ‘property’ to movable property only when it is used 
without any qualification in Section 405 or in other sections 
of the Indian Penal Code. Whether the offence defined in 
a particular section of the Indian Penal Code can be com- 
mitted in respect of any particular kind of Bop ty. will 
depend not on the interpretation of the word ‘property’ but 
on the fact whether that particular kind of property can be 
subject to the acts covered by that section. It is in this 
sense that it may be said that the word ‘property’ in a par- 
ticular section covers only that type of property with res- 
pect to which the offence contemplated in that section can 
be committed. R. K. Dalmia v. Administration, 1963 (1) 
$:C.R, 253: R. K. Dalmia v, The Delhi Administration AIR 
(1962 S. C. 1821, 


2 


Criminal liability of the Carrier under Section 407 of 
Indian Penal Code: 


Section 407 of the Indian Penal Code says: “Whoever, 
being entrusted with property as a carrier, Wharfinger or 
-warehouse-keeper, commits criminal breach of trust in res- 
pect of such property shall be punished with imprison- 
ment of either description for a term which may extend to 
_seven years, and shall, also be liable to fine’. 


COMMENTARY 


The punishment imposed under this Section is higher 
‘than section 406 of the Indian Penal Code. By imposing 
the higher punishment tor a carrier, wharfinger and ware- 
house keeper the legislature had probably in mind to im- 
pose greater responsibilities upon these persons to handle 
or safeguard the properties of their customers of which 
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they are trustees under the law. The legislatures had also 
‘taken a serious view of the matter where in breach of 
trust, the common carrier, wharfinger and warehouse- 
_keeper were held guilty of the offence of criminal breach 
of trust by misappropriating their customers’ goods. Where 
trust or confidence is reposed in a person by entrusting him 
with the goods either for transportation or for safe keeping: 
by his customer, a breach of that trust by a common car- 
rier in converting his customers goods dishonestly would. 
mean that public confidence would be shaken and no honest 
carrier would be able to do his business when frequent in- 
stance of this kind would take place and a dishonest car- 
rier, wharfinger or warehouse-keeper is not  serverally 
punished. | 


1. Criminal Act 


What is a criminal Act as referred in the Carriers’ Act, 
1865? An Act is criminal if it is plainly forbidden by law. | 
This is not an exact definition of the word ‘criminal Act’. 
Asa general rule there is nothing in the character of an 
_act or omission which determines whether it is.a criminal 
offence and the only test is the nature of the liability 
which it entails. Cattell v. Ireson E, B. & E. 91. An act 
which is not punishable in one place may, in another 
district, amount to a criminal offence. In particular, no- 
thing in the moral character of an act or omission can dis- 
tinguish a civil wrong or make it a criminal offence. There 
are many breaches of statutory regulations and by laws 
which, because they are punishable in criminal proceed- 
ings, must be classed as criminal offences although they 
do not involve the slightest moral blame. 


The “criminal act” under the Indian Penal Code espe- 
cially in relation to the Carriers’ Act may be defined ‘as 
an act done by the carrier dishonestly and with fraudulent 
intention to misappropriate or to convert for his own use 
the property entrusted or to keep in safe custody till fur- 
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ther instructions’. The act or omission is therefore criminal 
if the carrier fails to deliver the goods to the party whose: 
name is shown as ‘consignee’ in the consignment note 
issued by the carrier and further fails to account for the 
same. If the carrier gives some explanation which may 
reasonably be true, even though it may not be believed by 
the Judge or the jury, he or they must acquit him. Major 
Robert Stuart Wanchope v., Emperor, AIR 1933 Cal. 800 
(See also Gopal Kishan Majumdar v. State of Tripura, AIR 
1955 Cr. L. J, 1936). j 


2. Entrustment 


A carrier is said to have been entrusted with the pro- 
perty when the complainant or his authorised agent has 
brought the property or consignment at the Carriers’ place 
of business or the carrier has collected the same from the 
‘complainant’s place of business. Proof of entrustment ig 
necessary. This can be proved by producing the con- 
signment note delivered to complainant by the carrier, 
his servant or agents. Where no consignment note is given 
by the carrier to the complainant in exchange of the goods, 
the complainant can still prove entrustment by other evi- 
dence. The goods must have been delivered to the carrier 
for the purpose of carriage or for safe keeping. 


3. Property 


Property in relation to the Carriers’ Act, 1865 is the 
goods consigned by the complainant for the purpose of 
carriage and includes personal luggage and goods or mer- 
chandise. I. G. P, & Co., v. Gopal Chandra Guin 41 C, 80. 


4, Criminal! breach of trust 

The prosecution is required to prove not only entrust- 
ment but also dishonesty on the part of the carrier: If 
the carrier fails to account for goods to the ~‘ satisfaction 
of the court the dishonest intention is established. But 
mere detention of the property by the carrier is not con- 
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clusive proof of criminal misappropriation or criminal 
breach of trust unless there is evidence of disposal or use 
of that property. When there is no intention to cause 
wrongful gain or wrongful loss of property, and merely an 
intention to deprive the owner temporarily of the use of 
property dishonest intention on the part of the carrier is 
not made out. A wrong notion that the accused was justi- 
fied in keeping the thing does not constitute this offence. 
Where the property is entrusted to a person as a carrier it 
is necessary to show atleast, in order to convict him of 
criminal breach of trust, that some of the property could 
not be accounted for by him, Emperor v. Prabhu 9 Bom. 
L. R, 229. bailure to account is generally a strong circum- 
stance of dishonest intention but is not conclusive proof of 
the offence. In an offence of the criminal breach of trust, 
dishonest intention is the gist of the offence. Under Sec. 
405 of the Indian Penal Code, dishonest misappropriation 
or conversion to his own use by the accused is an essential 
ingredient. In an offence of criminal breach of trust the 
intention is to be inferred from all other facts and circum- 
stances of the case. .Where a criminal intention is an essen- 
tial ingredient of the crime charged against a person, any 
other mental state can also be put forward with equal re- 
levancy for the purpose of negativing the existence of the 
criminal intention. Re G. J. Joseph, LL.R. 1939 Mad. 
393, 355. Breach of trust by itself may not be with dis- 
honest intention. If on the totality of the evidence there 
is room for more than one view as to the accused’s inten- 
tion and the court is left in doubt as to the intention of the 
accused, the accused is entitled to an acquittal. In case of 
criminal breach of trust and other allied offences the accused 
sometimes claims himself right to retain the property, which 
is the subject matter of offence. In doing this he is taking 
the plea that he did not act with dishonest intention. In 
such case it is the duty of the Court to consider all the 
facts and circumstances appearing in the case as to how 
far the accused can be said to have acted with dishonest 
intention bearing in mind that it is for the prosecution to 
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prove the dishonest intention. A person who is pleading 
a claim of rights may be acting without dishonest inten- 
tion if he is ascertaining bonafide what he believes to be of 
lawful claim, eventhough it may be unfounded in law or in 
fact. Cap. Sumandersingh v. State I.L.R. (1956) 6 Rajas- 
than 942. 


% Burden of proof 


In criminal cases, the onus of proving the general issue 
never shifts and it lies “upon the prosecution to prove 
beyond reasonable doubt the guilt of the accused. Where 
the accused gives some explanation which may reasonably 
be true, even though it may not be believed by the judge or 
the Jury, he or they must acquit him because the onus ly- 
ing on the prosecution of establishing the guilt, of the ac- 
cused beyond reasonable doubt has not been discharged. 
AIR 1933 Cal. 800. (Major Robert v. Emperor), 


Criminal liability for the offence of criminal breach 
of trust will arise if activities of the accused in respect of 
the property entrusted to him are of. such a nature that 
an inference as to his dishonest intention can reasonably 
show that the accused intended to cause wrongful loss 
to the owner, dishonest intention must be held to have 
been proved, even though his intention was only to cause 
temporary loss. Proof of intention to cause permanent de-. 
privation of property to the owner, or to obtain a personal 
gain is not necessary for the purpose of establishing dis- 
honest intention, Mehra K. N. v, State of Rajasthan AIR 
1957 S, C. 369: 1957 Cr. L. J. 552. A charge of criminal 
breach of trust must fail if the beneficial interest in the 
property received by the accused is not proved to be vested 
in some other person. Narayan Ittiravi v. State of Tra- 
vancor Cochin AIR 1953 S.C. 478: 1953 Cr. L. J. 102. 
Further the prosecution has to prove the dishonest misap- 
propriation by the accused and unless and until they prove 
a state of facts which leads inevitably to the conclusion 
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that the accused is guilty, they fail to discharge the burden 

which lies upon them. The prosecution need not prove the 
actual mode of dishonest misappropriation but the fact of 
dishonest misappropriation. The onus is always upon the 
prosecution and never shifts to the accused. Major Robert 
Stuant v. Emperor 35 Cr. L. J. 156. Mere fact that the 
accused admits the delivery of the property in dispute to 
him does not place on him the burden of proving that he 
received the property in a capacity other than that of a 
trustee. The prosecution must prove affirmatively that a 
trust had been created in respect of the property and ac- 
cused had violated it. Piran v. Emperor 26 Cr, L. J. 615. 
Apart from proving that the property was entrustec to the 
accused in the capacity -as a carrier, wharfinger or ware- 
house keeper, the prosecution has to prove all the ingre- 
dients constituting the offence of criminal breach of trust 
to sustain a conviction under Section 407 of Indian Penal 
Code. It was held by Calcutta High Court in State v. 
Naren Das Gupta 1957 Cr. L. J, 124 (Cal.) that when a 
transport company was appointed to transport the goods 
of various quantities throughout the year and not for one 
transaction, the transport company is not carrier within 
the meaning of Section 407 of the Indian Penal Code but 
merely agents and therefore persons associated with the 
‘company may be tried under Section 409 of I.P.C. Mere 
setting up a false defence in a case of criminal misappro- 
priation does not necessarily raise an inference of dishonest 
‘intention of the accused. In cases of criminal breach of 
trust the failure to account ............ or giving a false ac- 
count as to its use is generally considered to be a strong 
circumstance against the accused. ‘These circumstances, 
however are not conclusive in the matter but are only an 
indication of, or a piece of evidence pointing to dishonest 
intention, and have to be weighed already with other cir- 
cumstances which are in favour of the accused. Hare- 
krishna Mehtab v. Emperor 31 Cr. L, J, 249. If the failure 
to account was due to an accidental loss, then the facts 
being within the knowledge of the carrier, his servant or 
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agent and it is for them to explain the loss. They must 
prove the loss though the prosecution has to establish a 
prima facie case in the first instance and then the onus 
will shift on the accused to prove his innocence under See- 
tion 6 of the Evidence: Act. If under the law it is not 
necessary or possible for the prosecution to prove the man- 
her in which goods have been misappropriated, then the 
failure of the prosecution to prove facts it set out to prove 


would be of little relevance. The question would only be > 


one of intention of the party. Krishna Kumar v. Union of 
India 1959 Cr. L. J. 1508: AIR 1959 S. C. 1390. On the 
charge of breach of trust the prosecution is not obliged to 
prove the precise mode of conversion, misappropriation or 
misapplication by the accused of the property entrusted to 
him or over which he has dominion. The principle ingre- 
dient of the offence being dishonest misappropriation or 
conversion which may not ordinarily be a matter. of direct 
proof, entrustment of property and failure in breach of an 


obligation to account for the property entrusted, if proved, 


may, in the light of other circumstances, justifiably lead to 
an inference of dishonest misappropriation or conversion. 
Conviction of a person for the offence of criminal breach 
of trust.may not, in all cases, be founded merely on _ his 
failure to account for the property entrusted to him, over 
which he has dominion even when a duty to aceount or 
- renders an explanation of his failure to account which is 
untrue, an inference of misappropriation with dishonest 


intention may readily be made, Jaikrishnadas v. State of. 


Bombay 62 Bom. L, R. 893. 


6. Carriers’ defence on the charge of criminal breach ae 
of trust : 
The common carrier is entitled to be acquitted on the 
charge of the criminal breach of trust :— 
(1) Where the prosecution fails to prove the neces- 
. sary ingredients of the offence with which the 
accused is charged. © | ! ; 
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(2) Where he claims lien over the consignment for 
unpaid freight and demurrage charges. 


(3) Where he accounts for the property. 


(4) Where he successfully sets up a defence of ab- 
' gence of dishonest intention. na as 


(5) Where he pleads and proves in defence that the 
matter is of civil nature arising out of a special 
contract entered into between the complainant 
and the accused carrier, | 


'(6) Where he acts within his rights in disposing of the 
property to recover freight, demurrage and other 
charges after the expiry of certain period as per 
terms and conditions embodied in the Goods For- 
warding Note duly signed by the complainant. — 


(7). Where he pleads the misappropriation or criminal 
breach of trust by his agent:or servants to whom 
he in turn has entrusted the property for carriage 
or safe keeping. 

NOTE: os ‘ 
“Accounts for the property” means the carrier gives 
reasonable explanation of the loss of the property to the! 
satisfaction of the court. In relation to the Carriers’ Act 
it may also mean that though the property is with the 
common carrier or his servants or agents, (and prepared 
to produce in Court, if necessary) he does not wish to 
deliver or part with the possession of the same unless his 
freight, demurrage and other charges are paid or that 
the party to whom the consignment is intended to be deli- 
vered produces proper identity. Where the consignment 
is Ist on account of accident (including fire, storm or rain), 
carrier has to prove such loss to escape from the criminal 
liability. Where the consignment is stolen in transit or 
misappropriated by the carriers’ agent or servants and the 
carrier can prove from his memo book or from other 
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records that the consignment was in fact loaded in carriage 
driven by his agent or servant and before it reached its 
destination it was either stolen. or misappropriated by 
the servants or agents in charge of the Carriage, it is sub- 
mitted, the carrier cannot be convicted under Section 407 
of the Penal Code, unless he wilfully or intentionally 
allows the servants or agents to misappropriate it and he 
is a party to such an act. 


7. Jurisdiction 


Under Chapter XIII of the Criminal Procedure Code, 
1973 the offence of criminal breach of trust may be inquired 
into or tried by a court within the local limits of whose 
jurisdiction only part of the property which is the subject! 
matter of the offence was received or retained by the ac- 
cused person, or where the offence was committed. If it 
is known that the accused carrier has dishonestly misap- 
propriated or converted for his own use the property en- 
trusted to him at a particular place and the courts of that 
place shall have a jurisdiction to try the accused. Where 
the actual place is not known then the place where the 
accused-carrier was required to deliver the consignment as 
per legal contract has jurisdiction. In Public Prosecution 
v. Podimonu Beary, (1928) 52 Mad. 61, the accused was en- 
trusted with the carriage of a quantity of coffee from place 
A to place B, and a portion of the goods was abstracted. 
There was no evidence as to when or where such abstrac- 
tion took place, it was held that the Magistrate at place B, 
had jurisdiction to try the accused as there was failure to 
deliver the goods at place B in accordance with the terms : 
of entrustments. 


8. Criminal liability of an agent or servant 


When the criminal Act is committed by the carrier 
in relation to the 'consignor’s property, he is liable to be 
prosecuted and his servants or agents who actually had 
participated in such an act can also. be prosecuted .as 
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abetters. _But when there is no proof of such participa- 
tion, they are not liable for an act of their master. 


‘The question whether the agents and servants of a 
carrier are included in the term of definition under Sec- 
tion 407 has not yet arisen, but they do not appear to be 
so included. They cannot be held to be entrusted with pro- 
‘ perty as a carrier, nor is there any privity between them 
and the owner. (See Penal Law of India by Gour). 


9. Criminal liability of a carrier for an act committed 
by servants or agents 

How far the carriers are liable for the criminal act 
committed by the servants or agents in relation to the 
property of the customers? Generally speaking, unless the 
carrier has actually participated in such an act, he is not 
liable under the Penal Law, though his civil liability will 
be there for damages. But where there is a statute im- 
posing absolute liability on the master for the act of the 
servant, the master will be liable unless the interpretation 
of the statute can absolve the master ‘from the criminal 
act committed by his servant. In Cawasji Merwanji Shroff 
y. E. I. Rly. Co, 38 1. C. 143, the Bombay Society for the 
Prevention of Cruelty to Animals prosecuted the railway 
company under Section 21 of the Act XLVIII of 1860 and 
Section 3 (b) of the Act for the Prevention of Cruelty to. 
Animals. ‘The Railway Company carried certain heads of 
cattle from a place T. to B. These cattle were put in one 
truck by their owner under the supervision of the com~- 
pany’s servants at place T, and were so allowed to be put 
by the company’s servants at place T. inspite of a circular 
issued to them by the company, to prevent the overcrowd- 
ing of cattle. When the cattle reached at the goods yard 
of the company at Wadi Bunder, Bombay, they were found: 
suffering from the effects of overcrowding. 


Held, that the Railway Company were not liable for 
the acts of its servant, namely, the Goods Clerk at place 
T., Candy, J, observed: — | 
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“The Presidency Magistrate held that looking to the 
wording of the Section 21 of the Police Act, it appears 
to be the intention of the Legislature to make the in- 
dividual who actually ill-treats an animal liable. This 
is apparently a correct view, and there is no reason 
why it should not be equally good in view of Cl. (a) of 
Section 3 of Act XI of 1890. The ‘causing’ or ‘pro- 
curing’ is not inserted in clause (a), because by the 
present definition of ‘offence’ (which was not law in 
1890) in Section 40 of the Penal Code, this is covered 
by ‘abetment’. The words of sections 12 and 12 Vict. 
C. 92, touch only the person who actually does the act 
of cruelty”; 


The learned Judge, on the question of the master’s 
liability for the criminal act committed by the servant, fur- 
ther observed: 


“Our conclusion from a general consideration of the 
Act is that it is aimed at the individual who actually 
practices the cruelty, and that it was not intended by 
the Legislature to make a master penally liable for 
the act of his servant done in the course of the ser- 
vant’s employment, and certainly not when the act is 
done contrary to the orders of the master. Whether 
a corporation like the G, I. P. Rly. Co., would be liable 
under Section 3 (b), if it were proved that the Com 
pany had been negligent and had actually connived 
at the act of the servant, ts a question which does not | 
arise in the present case’, 
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THE ENGLISH CARRIERS ACT (1) Geo, IV, & 1 will 
FV, ¢ (68), 1830. 

An Act for the more effectual Protection of Mail Con- 
tractors State Coach Proprietors, and other common Car- 
riers for Hire, against the Loss of or Injury to Parcels or 
Packages delivered to them for Conveyance or Custody, the 
value and Contents of which shall not be declared to them 
by the owners thereof. (23rd July, 1830). 


(With the amendments in the Carriers Act Amend- 
ments Act, 1865, the Statute Law Revision Act, 1888, the 
Railways Act, 1921, the Carriers Act; 1830, now reads as 
follows.) 

Whereas by reason of the frequent practice of bankers 
and others of sending by the public mails, stage coaches. 
wagons, vans and other public conveyance by land for 
hire, parcels and packages containing bills, notes, jewel- 
lery, and other articles of great value in. small compass, 
such valuable property is rendered liable to depreciation, 
and the responsibility of mail contractors, stage coach pro- 
prietors, and common carriers for hire is greatly increased; 
And whereas through the frequent omission by persons 
sending such parcels and packages to notify the value and 
nature of the contents thereof, so as to enable such mail 
contractors, stage coach proprietors, and other common - 
carriers, by due diligence to protect themselves against 
losses arising from their legal responsibility, and the diffi. 
culty of fixing parties with knowledge of notices published 
by such mail contractors, stage coach proprietors and other 
common carrier, with intent to limit such responsibility 
they have become exposed to great and unavoidable risks, 
and have thereby sustained havy losses. But it therefore 
enacted by the King’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Tempo- 
ral, and Commons in this present Parliament assembled, 
and by the authority of the same, that from and after the 
passing of this Act: 
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~*(1) No mail contractor, stage coach proprietor, or 
other common carrier by land for hire shall be liable for 
the loss of or injury to any article or articles ar property 
of the description following: (that is to say) gold or silver 
coin of this realm or of any foreign state, or any gold or 
silver in a manufactured or unmanufactured state, or any 
precious stones, jewellery, watches, clocks or time-pieces 
of any description, trinkets, bills, notes of the Governor 
and company of the Banks of England, Scotland and Ire- 
land respectively, or of any other Bank in Great Britain 
or Ireland, orders, notes or securities for payment of money. 
English or foreign stamps, maps, writings, title deeds 
paintings, engravings, pictures, gold or silver plate or 
plated articles, glass, china, furs or lace (not machine made 
lace—Carriers Act Amendment Act, 1865) or any of them 
contained in any parcel or package which shall have been 
delivered, either to be carried for hire or to accompany 
the person of any passenger in any mail or stage coach or 
other public conveyance, when the value of such article 
or articles or property aforesaid contained in such parcel 
or package shall exceed the sum of twenty five pounds, un- 
less at the time of the delivery thereof at the office, ware- 
house or receiving house of such mail contractor, stage 
coach proprietor or other common carrier, or to his, her 
or their book-keeper, coachman or other servant, for the 
purpose of being carried or of accompanying:the person of! 
any passenger as aforesaid the value and nature of such 
article or articles or property shall have been declared by 
the person or persons sending or delivering the same, and 
such increased charge as hereinafter mentioned, or an 
engagement to pay the same, be accepted a the person 
receiving such parcel or package. 


*(2) When any parcel or package containing any of 
the articles above specified shall be so delivered, and its 
value and contents declared as aforesaid, and such value 
shall exceed the sum of twenty-five pounds, it shalk be 
lawful for such mail contractors, stage coach proprietors, 
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and other common carriers to demand and receive an in- 
creased rate of charge, to be notified in some notice affixed 
in legible characters in some public and conspicuous part 
of the office, warehouse, or other receiving house, where 
such parcels or packages are received by them for the 
purpose of conveyance, Stating the increased rate of charge 
required to be paid over and above the ordinary rate of! 
carriage as a compensation for the greater risk and care 
to be taken for the safe conveyance of such valuable ar- 
ticles; and all persons sending or delivering parcels or 
packages containing such valuable articles as aforesaid at 
such office shall be bound by such notice without furthef 
proof of the same having come to their knowledge. 


(3) Provided always, that when the value shall have 
been so declared and the increased rate of charge paid, or 
an engagement to pay the same shal] have been accepted 
as hereinbefore mentioned, the person receiving such in- 
creased rate of charge or accepting such agreement, shall, 
if thereto required, sign a receipt for the package or par- 
cel acknowledging the same to have been insured, which 
receipt shall not be liable to any stamp duty and if such 
receipt shall not be given when required or such notice as 
aforesaid shall not have been affixed, the mail contractor, 
stage coach proprietor, or other common carrier as afore- 
Said shall not have or be entitled to any benefit or ad- 
vantage under this Act but shall be liable and responsible 
as at the common law, and be liable to refund the increased 
rate of charge. 

(4) Provided always, that no public notice or decla- 
ration heretofore made or hereafter to be made shall be 
deemed or construed to. limit or in anywise affect the lia- 
bility at common law of any such mail contractors, stage 
coach proprietors, or other public common carriers as 
aforesaid for or in respect of any articles or goods to be 
carried and conveyed by them; but that al] and every such 
mail contractors, stage coach proprietors and other common: 
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carriers as aforesaid shall be liable as at the common law 
to answer for the loss of any injury to any article and goods 
in respect whereof they may not be entitled to the bene- 
fit of this Act, any public notice or declaration by them 
made and given contrary thereto, or in anywise limiting 
such liability notwithstanding. : 


“(5) That for the purpose of this Act every office, 
warehouse, or receiving house which shall be used or 
appointed by any mail contractor or stage coach proprietor, 
or other such common carrier as aforesaid for the receiving 
of parcels to be conveyed as aforesaid, shall be deemed 
and taken to be the receiving house, warehouse or office 
of such mail contractor, stage coach proprietor, or other 
common carrier; and any one or more of such mail con- 
tractors, stage coach proprietors or common carrier shall 
be lable to be sued by his, her, or their name or names 
only; and no action or suit commenced to recover damages 
for loss or injury to any parcel, package, or person shall 
abate for the want of joining any co-proprietor or co-part- 
ner in such mail, stage coach, or other public conveyance 
by land for hire as aforesaid. | 


(6). Provided always, that nothing in this Act con- 
tained shall extend or be construed to annual or in anywise 
affect any special contract between such mail contractor, 
stage coach proprietor, or common carrier, and ‘any other 
parties for the conveyance of goods and merchandises. 


(7) Provided also, that where any parcel or package 
shall have been delivered at any such office, and the value 
and contents declared as aforesaid, and the increased rate 
of charges been paid, and such parcels or packages shall 
have been lost or damaged, the party entitled to recover 
damages in respect of such loss or damage shall also be 
entitled to recover back such increased charges so paid as 
aforesaid, in addition to the value of such parcel or package. 
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(8) Provided also, that nothing in this Act shall be 
deemed to protect any mail contractor, stage coach pro- 
prietor, or other common carrier for hire from liability 
to answer for loss or injury to any goods or articles what- 
soever arising from the felonious acts of any coachman, 
guard, book-keeper, porter, or other servant or from liabi- 
lity for.any loss or injury occasioned by his or their own 
personal negligence or misconduct. 

(9) Provided also, that such mail contractors, stage 
coach proprietors or other common carriers for hire shall 
not be concluded as to the value of any such parcel or 
package by the value so declared as aforesaid, but that he 
or they shall in all cases be entitled to require, from the 
party suing in respect of any loss or injury, proof of the 
actual value of the contents by the ordinary legal evidence, 
and that the mail contractors, stage coach proprietors, or 
other common carriers as aforesaid shall be liable to such 
damages only as shall be so proved as aforesaid, not ex- 
ceeding the declared value, together with the unrealised 
charges as before mentioned. 


(10) In all actions to be brought against any such 
mail contractor, stage coach proprietor, or common carrier 
as aforesaid, for the loss of or injury to any goods delivered 
to be carried, whether the value of such goods shall have 
been declared or not, it shall be lawful for the defendant 
or defendants to pay money into court in the same manner 
and with the same effect as money may be paid into court 
in any other action. 3 : 


“(11) In this Act the expression ‘common carrier by 
land’ shall include a common carrier by land. 


NOTE :—As a result of the International Convention 
For Carriage of Goods by Road, 1956, the Carriage of 
Goods by Road Act, 1965 is passed by the British 
Parliament. : 
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BANK APPROVED TRANSPORTERS. 


Rules and terms and conditions to be observed by the 
bank appreved transporters, — 


’ Special form of forwarding note and lorry receipt 


D-7. Every Transport Operator recommended by the 
Association shall maintain two sets of Forwarding Note 
Forms and Lorry Receipt Forms. One set of each will be 
in the Special Form prescribed by the Association as per 
specimen in Annexures F and G1 and 2, in Part E. These 
Special Forwarding Note Forms shall be used only by those 
consignors, and these Special Lorry Receipt Forms shall be 
issued only to those consignors who intend to use the Lorry 

“Receipts for the purpose of borrowing from any bank, and 
make a Declaration accordingly to the Transport Operator. 
The other ordinary or routine sets of Forwarding Note and 
Lorry Receipt Forms may be used by the Transport Ope- 
rator and its customers for their other business and may 
be issued to the consignors in all other cases, where they 
do not intend to borrow from a bank. 


D-8. The Lorry Receipt in the Special Form will be 
used only if the consignor intends to borrow from any bank 
and makes a Declaration to that effect in the Special For- 
warding Note. In all other cases the ordinary Forwarding 
Note Form will be used and ordinary Lorry Receipt Form 


will be issued. 
4 


D-9. The Transport Operator shall require the con- 
signor in all cases where he wants the Lorry Receipt in 
the Special Form, to indicate in the Forwarding Note that 
he intends to use the Special Lorry Receipt for the purpose 
of borrowing from a bank. The name of the bank must be 
stated by the consignor at the appropriate place in the For- 
warding Notc. Further, the name of the bank should be 
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shown by the Transport Operator as a consignee in the 
Special Lorry Receipt Form. 


D-10. All copies (consignor copy, consignee copy, 
driver’s copy, file copy, destination copy, accounts copy 
etc.) of a set of Lorry Receipts in the Special Form will 
bear a distinguishing mark in the shape of two parallel 
lines printed on each copy of the set in red ink across the 
Lorry Receipt with an Endorsement as under between 
parallel lines: 

SCE Lae a eee one I ee FER ee Ee eS 
ENDORSEMENT 

it is intended to use the CONSIGNEE COPY of 

this set for the purpose of borrowing from the 

Consignee Bank. 
pessimist cei iis RC | 


D-11, Similarly, all copies of a set of Lorry Receipts 
in the Special Form will also bear the following printed 
Notice displayed prominently in red at the top in each copy 
of the set, 


NOTICE 
The consignments covered by this set of Special Lorry 
Receipt Form shall be stored at the destination under 
the control of the Transport Operator and shall be 
delivered to or to the order of the Consignee Bank 
whose name is mentioned in the Lorry Receipt. It 
will under no circumstances be delivered to anyone 
without the written authority from the Consignee 
Bank or its order, endorsed on the Consignee Copy 
or on a separate Letter of Authority. 


D-12. The Conditions of Carriage will be printed on’ 
the reverse of the Special Lorry Receipt Forms exactly 
in accordance with the conditions of Carriage prescribed by 
the Association and no changes or alterations should be 
made in. them, 


D-}3. All Lorry Receipts in the Special Form issued 
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to consignors shall be made out in the name of the con- 
cerned bank as the consignee. 


D-14. No Transport Operator shall issue any Lorry 
Receipt in the Special Form without receiving the consign- 
ment. The consignment shall be fully described in the 
Lorry Receipt. Further, no Transport Operator shall leave 
his blank Lorry Receipt Forms in the custody of the Con- 
signor or issue Lorry Receipts in the Special Form first on 
the promise of receiving the consignments to be booked 
later. Furthermore, all Special Lorry Receipt Forms shall 
be properly maintained in safe custody and guarded appro- 
priately, so that occasions for taking responsibility on ac- 
count of lost or misused Forms are minimised. 


Ordinary Forms of Forwarding Note and Lorry Receipt | 


D-15. The Lorry Reecipts in the Ordinary Forms is- 
sued by a Transport Operator recommended by the Asso- 
ciation will not be governed by these Rules or the Scheme 
or by the Terms and Conditions prescribed under these 
Rules and the Scheme and would not impose any obligation 
under this Scheme on the Transport Operators. Moreover, 
such Lorry Receipts in the Ordinary Forms will not ordi- 
narily be accepted by member banks for the purpose of 
allowing their customers to borrow from the banks, 


It may, however, be noted that if prima facie cases of 
frauds, mala fide actions or negligence in connection with 
such business covered by the Ordinary Lorry Receipts are 
brought to the notice of the Association, it would not be 
possible to ignore such events. 


FREIGHT FORWARDERS 


D-16. The Freight Forwarder business does not come 
within the scope of the Association’s Scheme for recommen- 
dation of Transport Operators. Freight Forwarder Receipts 
should, therefore, be kept entirely separate and under no 
cases or circumstancs Lorry Receipts in the Special Form 
under the Associations Scheme should be used for the 
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Freight Forwarder business of the recommended _Transpor’ 
Operators, 


Complaints Regarding Delivery after Special Lorry 
Receipt Has Been Endorsed to Buyer | 


D-17. Although the Consignee Bank may have erm 
dorsed the Lorry Receipt in the Special Form to the buyer 
after he has retired the documents, if the buyer faces any 
difficulty in obtaining delivery of the consignment on the 
strength of the Consignee Copy of the Special Lorry Re- 
ceipt, the Association cannot ignore such complaints from 
customers of banks and will treat such similar or related 
complaints on par with complaints from banks for violation 
of these Rules or the Terms or Conditions under the 
Scheme. : 


Observing the Scheme 


D-18. In respect of the Lorry Receipts in the Special 
Form the Transport Operator will be required to observe 
all these Rules and Terms and Conditions and obligation 
prescribed under this Scheme. The Obligations of the 
Transport Operators in such cases shall be governed by 
these Rules and the Scheme, including these Terms and 
Conditions and the Conditions of Carriage inclusive of the 
Bank Clause in particular, in addition to their obligations 
and liabilities as a carrier under the law and usage in force 
and under the Contract of Carriage with the consignor, 


D-19. The Transport Operator shall be responsible for | 
the safe carriage and due delivery of the consignment or 
claim for its declared value to the Consignee Banks in. ac- 
cordance with the Terms and Conditions of these Rule and 
the Scheme and the Conditions of Carriage prescribed here- 
under, including the Bank Clause and in accordance with 
the CS Gsers Act. 
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Delivery of Consignments ive 


D-20. No Transport Operator shall deliver any con- 
signment covered by a Special Lorry Receipt to anybody 
without obtaining the Consignee Copy of the Lorry Receipt 
purporting to have been duly discharged by the Consignee 
Bank or its collecting agents, or without obtaining a written 
Letter of Authority from the Consignee Bank or its collect- 
ing agents authorising the delivery of the consignment. 


D-21. No consignment shall be dehvevee direct at the 
buyer’s godowns, mills, residence or at his address or at 
any other place unless the Consignee Copy of the Lorry 
Receipt in the Special Form or a Letter of Authority from 
the Consignee Bank has been produced before the Trans- 
port Operator puzpoiting to have been duly discharged as 
indicated in paragraph 20 above. In case the Consignee 
Copy of the Lorry Receipt in the Special Form or a Letter 
of Authority has not been produced, duly discharged as 
described in paragraph 19 above, the consignment shall be 
unloaded by the Transport Operator in his own godowns or 
godowns under his exclusive control and shall be delivered 
only when the Consignes Copy of a Letter of Authority is 
so produced, 


D-22. In all Lorry Receipts in the Special Form, the 
destination where delivery shall be made shall clearly be 
indicated. Such delivery shall be made only at the desti- 
nation and shall not be made at any other place en route 
or otherwise without prior written permission of the con- 
signee Bank. Pending delivery, the consignment shall be 
stored at the destination under the control of the Transport 
Operator. 


D-23. If any bank whose name is mentioned as a con- 
signee in the Lorry Receipt in a Special Form or if any 
bank acting as collecting agents for such bank so desires, 
the Transport Operator shall allow the representatives of 
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the bank to inspect the godowns in which the consignment 
covered by a Special Lorry Receipt is stored. If such in- 
spection is not allowed, the banks and the Association will 
- be justified in presuming that the consignment has been 
wrongfully detained, diverted or delivered, in violation 
of the obligations under these Rules and the Scheme. 


D-24. Where a bank demands or seeks any informa- 
tion regarding delivery of any consignment covered by the 
Lorry Receipt in the Special Form, the Transport Operator 
shall give such information and/or shall deliver any and 
every such consignment to the concerned bank immediately 
on demand without asking any questions, giving any ex- 
cuses or without any delay. 


D-25. The Transport Operator shall not part with the 
custody or control of goods except as provided in this 
Scheme, nor shall the Transport Operator divert, detain, 
rebook, return or do any other thing which defeats the 
control of the Consignee Bank on the consignment, except’ 
in accordance with written instructions given by the Con- 
signee Bank or its collecting agents. | 


_ D-26. The Transport Operator shall not give any sepa- 
_ rate instructions to the driver or to the destination office 
through trip memo, cargo manifest or through any other 
document or orally for direct deliveries to any one other 
than the Consignee Bank or its collecting agent. 


D-27. No Lorry Receipts in the Special Form shall be 
issued in the name of the Buyer or A/C Buyer, or on Direct 
Delivery or Home Delivery Terms, unless special arrange- 
ments have been made by the consignor to that effect with 
the Consignee Bank and a written prior permission has 
been obtained by the Transport Operator from the Bank 
for that purpose, 


D-28. No consignment shall be delivered to any per- 
son other than the Consignee Bank or its collecting agent, 
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on a promise, written or oral, by any such person that he 
will produce the Consignee Copy of the Lorry Receipt in 
the special form at a later date in due course. 


Furnishing Information and Documents to the Association 


_ D-29. The Transport Operator shall furnish all the 
necessary documents detailed in paragraph C-2 of Part C 
of this Scheme at the time of every periodical review within 
one month from the date when such review becomes due. 


D-30. The Transport Operator shall also furnish the 
necessary documents regarding the changes detailed in 
paragraph C-10 of Part C of this Scheme within one month 
from the date of such change. . 


D-31. The Transport Operator shall furnish to the 
Association all information documents, explanation, clari- 
fication that may be required from time to time. 


D-32. If in any case, the Transport Operator refuses 
to furnish, does not furnish or delays furnishing such infor- 
mation, the Association will be justified in believing that 
he is no longer interested in continuing the Association’s 
recommendation in his favour. 


Carrier’s Risk 


D-33.. Under Section 3 and 4 of the Carriers Act 1865, 
a Carrier will be liable for non-delivery, damage or mis- 
appropriation of consignments due to the negligence or 
criminal acts of the Carrier, his servants or agents where 
the description of consignments exceeding Rs. 100/- in 
value is given and the value is declared. Thus, in all cases, 
_ the consignment will be deemed to have been carried at the 
Carrier’s Risk shall accordingly be liable to the Consignee 
Bank or to its collecting agents, 
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Regarding Insurance 


D-34. In cases of consignments booked either at the 
Carrier’s Risk or at the Owner’s Risk, the Transport Ope- 
rator has to obtain a declaration from the consignor on the 
Forwarding Note in the Special: Form whether the Con- 
signor has insured the consignments or not. The Transport 
Operator is also required to indicate this fact on the Lorry 
Receipt in the Special Form: Thus, the Transport Operator 
is required only to convey the information regarding insu- 
rance, all arrangements for insurance being settled by 
banks with their consignor-borrower-customers, 


D-35. Where possible and available the Transport 
Operator shall make arrangements to have fidelity insu- 
rance of their staff for covering risk of non-delivery to the 
Consignee Bank. Alternatively, they shall Jointly explore 
possibilities for levying a cess and building up a pool of 
such funds for the purpose of covering such risks, 


Financial Losses and Damages. 


D-36. In respect of all consignments covered by the 
Special Lorry Receipt under the Scheme, the Transport 
Operator shall be liable to make good all financial losses 
and damages that may be incurred by member banks of 
Consignee Bank resulting from the loss of, damage to or 
non-delivery of the consignment while in transit or. at any 
time while it remained in the Custody of the Transport 
Operator, his branches, managers, employees, servants, re- 
presentatives, business associates or agents etc. if such loss 
or damage is the result of the criminal or mala fide actions, 
frauds or failure or negligence on the part of such Trans- 
port Operator, his servants or agents etc. 


D-37. The Transport Operator, his branches, repre- 
sentatives, managers, employees, business associates, ser- 
vants, agents etc. shall take all reasonable care of every 
consignment in accordance with his legal liability as a 
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Carrier and in accordance with the obligations outlined in 
these Rules and the Terms and Conditions under the 
Scheme. 

D-38. Thus, without prejudice to the details of the 
specific terms and obligations described under these Rules 
and the Scheme, it is stated here for general purpose that, 
by and large, the legal liability of a Carrier against the 
loss of, or damage to consignments would remain and the 
carrier cannot contract himself.out of this liability under 
any circumstances if such loss or damage is occasioned by 
negligence or fraud or criminal acts of the Carrier himself 
or any of his sai, or servants. 


D-39. It may be noted that Section 5 of the Carrier 
Act also provides that if a person is entitled to recover the 
amount equivalent to the declared value of the property 
lost or damaged, he would also be entitled to recover the 
money paid for the carriage. Thus, the liability of the 
Carrier would be not only to pay the value of the consign- 
ment in case of its non-delivery through loss, damage, or 
misapproprzation but also to' pay the amount received by 
him by way of freight over and above the value of the 
consignment. 


‘D-40. Under Section 9 of the Carriers Act the con- 
signor or consignee is not required to prove negligence on 
the part of the Carrier or his agents or servants or criminal 
acts on their part for loss, damage, misappropriation or 
non-delivery of consignments by the Carrier. The mere 
fact that consignments are not delivered when demanded 
would be sufficient to bring the case under Section 9. 


Relations with Banks 


D-41. The Transport Operator shall continue to be 
fully responsible for the financial loss suffered by a bank 
or by its customer as a result of the criminal, fraudulent 
or mala fide actions or negligence of the Carrier or his ser- 
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vants or agents, in respect of their obligations under these 
Rules and the Scheme. 


D-42.. The Transport Operator shall recognise the 
bank as the named consignee in the Special Lorry Receipt 
and shall not do anything that has the effect of defeating’ ’ 
or making ineffective the control of the bank over the con- 
signments covered by the Special Lorry Receipt or its 
rights to obtain delivery of such consignments, 


D-43. The Transport Operator shall not in any way 
involve a member bank in any dispute between the Ope- 
rator, the consignor and the buyer in any matter whatso- 
ever pertaining to carriage of consignments unless the bank 
concerned has expressly agreed to accept any such liability 
and unless prior permission in writing has been obtained 
from the bank concerned, 


D-44. No Consignee Bank shall be liable for payment 
of any charges arising out of the lien of. the Transport 
Operator against the consignor or the buyer. Where it be- 
comes necessary for any bank to obtain delivery of the 
consignment from the Transport Operator, in terms of this 
Scheme, (because the buyer does not retire the documents 
or because of any other reason), the Transport Operator 
shall deliver the consignments unconditionally to the Con- 
signee Bank on payment of the normal freight and storage 
only, in connection with the consignment in question, with- 
out claiming any lien or charge on the consignments in res- 
pect of any moneys due by the consignor or the buyer to 
the Transport Operator on this account or any other ac- 
count whatsoever. 3 


D-45. The Transport Operator shall recognise, as 
agreed in the Letter of Undertaking, the right of the bank, 
as an endorsee of the Lorry Receipt, to be treated in the 
same way as if it were a party to the Contract of Carriage 
entered into between the Transport Operator and the Con- 
signor. 
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D-46. The Letter of Undertaking is only a mean to 
enforce the Bank Clause, the Contract of Carriage and 
other Terms and Conditions and obligations accepted by the 
Transport Operator under these Rules and the Scheme. 
Therefore, the fact that a Transport Operator has not exe- 
cuted a Letter of Undertaking in any case, does not ab- 
solve him from these obligations and requirements. 


D-47. Where any consignment consists of perishable 
goods and where the delivery of such consignments is not 
sought by the Consignee Bank or the buyer within a rea- 
sonable time, the Transport Operator shall give notice of 
such perishable consignments to the Consignee Bank or to 
its agents. If, however, it is not possible in any case to 
give such notice and if the Transport Operator chooses, at 
his own responsibility and discretion, to sell the consign- 
ments he shall immediately thereafter render an account 
of his sales to the consignee Bank as well as to the con- 
signor. 


D-48. No Transport Operator shall issue a duplicate 
of any lost Lorry Receipt in the Special Form, without ob- 
taining the permission of the Consignee Bank in writing. 


Recommendation > 


D-49. Indian Banks’ Association reserves to itself the 
right not to recommend any Transport Operator to mem- 
ber banks or to withdraw at any time the recommendation 
in favour of the Transport Operator if he violates any of 
the obligations under this Scheme. 


D-50. If the recommendation in favour of a Transport 
Operator is withdrawn at any time, the Association will 
hot consider the operator’s application for restoration or 
will not make a new recommendation for a period of one 
year from the date of. withdrawal of the recommendation. 

(Reproduced from the book issued by Indian Banks’ 

Association, Block 3, Stadium House, Veer Nariman 

Road, Bombay 20.) 

(Courtesy — Indian Bank Association) 
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SPECIAL FORM 

mere NOTICE / 
The Consignment covered in Specia 
Receipt Forms that will be issued 
shall be stored at the destination 
under the control of the Transport 
Operator and shall under no circum~ 
stances be delivered to anyone with- 
out the written authority from the 
Consignee Bank or its order, endors- 
ed on the Consignee Copy or on 2 
separate Letter of Authority. 


Dear Sirs, 


1. Please book for carriage, storage an 


Annexure F 


Refer Part C, Para- 


graph C-5 (iv) (a) 
Part D, Para D-7, 8 
& 9. ; 

3 fs eer 
Caution : This con- 
signment will Not 
be diverted, de- 
tained, re-routed or 
re-booked without 
the written permis- 
sion of the consig- 
nee Bank and shall 


be delivered only. at 


the destination. 


d delivery the above 


mentioned consignment as per your usual terms and 
conditions printed on the reverse of the Special Lorry 
Receipt Forms which we have read and _ understood. 
Please issue Lorry Receipts “in the Special Form. 
Please refer to Notice and endorsement printed in red 
and the Caution. 
9. Please book the consignment at [ 
-Hisk |. Carriers Sick 
3 The consignment has been/has not been insured by 
us [ | yes [ ] No. 
- The details of insurance are as shown. 


] Owner’s 


(if insured). 


nn 


Company 


—$—_—$_$——$— ae 


Insurance Police or 


INSURANCE 
caremsintecorsnenrnene=| Cover, Notes, No. & Date 


Consignor’s Signature 
& Stamp 


Risks Insured i 
Amount Insured 
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We have read terms and conditions on which the goods 
are to be carried by you and we accept the same. Kindly 
issue goods consignment note on the strength of the above 
particulars. 


Consignor 


Terms and Conditions 
The Carrier accepts the goods on the following condi- 
tions and these conditions shall form a_ special contract 
under section 6 of the Carriers Act, 1865. 


i. The weight, contents and conditions of the goods 
are not known to the carrier. 


2. If the goods are dangerous in nature, proper in- 
structions in writing must be given to the carrier by con- 
signor. The carrier is not bound to carry dangerous goods. 
If any loss will result as a result of the carriage of the 
dangerous goods the consignor wili be liable for damages. 


3. If loss, damage or deterioration of the goods are on 
account of improper or defective packing, the carrier will - 
not be: liable. 


4. The carrier does not guarantee the period within 
which the goods will be delivered to the consignee and no 
action will lie against the carrier if the goods are not deli- 
vered within sixty days from the date of the booking of the 
consignment. 


5. No acticn will lie against the carrier for deviation 
of route. 


6. If the goods cannot be delivered at the destination 
station due to circumstances beyond carrier’s control or it 
becomes impossible to deliver the same, the goods will be 
stored at the carrier’s/his agent’s godown for further in- 
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struction in the matter from the consignee or consignor 
and the transit will] come to an end. If any loss, damage or 
deterioration Occurs during such Storage, the carrier’s 
liability will be that of bailee only within the meaning of 
the Indian Contract Act. 7 


¢. The carrier is at liberty to sell al] perishable goods 
if the delivery of it not taken within twenty four hours on 
arrival of the goods at the destination station or where the 
goods are stored for want of further instructions from the 
consignee or consignor of the goods. The sale proceeds 
Shall be credited to the owner’s account subject to such 
deductions as allowed under the law. 


the goods by public auction. All charges shall be paid in 
advance before the goods are re-booked. er 


po oe carrier is not liable for loss, damage or delay 
if the same is caused by wrongful act or neglect of the 


10. In case of loss, damage, deterioration or non- 
delivery of the goods for any reasons, the carrier’s liability 
shall be Rs. 300/- per packet or the value of the goods 
whichever is less. 


11. Demurrage wil] be charged at the rate of ee 
per packet after expiry of seven days (i.e. free time) from 
the arrival of the goods at the destination station. 
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12. The carrier shall exercise his lien in respect of 
unpaid freight and other dues and entitled to retain the 
goods till all the payments are paid before the delivery. 


13. No responsibility for breakage of brittles, short- 
age in weight of liquid substance or deterioration of perish- 
able goods like vegetables, hide and like articles. 


14. All transhipment goods are accepted subject to 
the condition that the carrier will be liable for loss, damage, 
deterioration or non-delivery on his own route and liability 
_ absolutely ceased once the goods are handed over to the 
other transporter for such transhipment. 


15. The carrier reserves the right to carry goods in 
his own lorry or the lorry hired by him or through some 
other carrier. 


16. No liability fo loss of market or for loss on ac- 
count of any other reasons unknown to the carrier. 


17. -That all disputes regarding loss, deterioration, 
- damage, short delivery or non-delivery of the goods men- 
tioned under this note shall be referred to the arbitrators, 
each appointed by the carrier and the consignor and their 
decision on the dispute shall be final. That all proceedings 
instituted either by the consignor or the carrier in respect 
of the aforesaid dispute in the Court of law shall be stay- 
ed till the decision of the arbitrators. 


18. That all claims regarding delivery, non-delivery. 
deterioration, damage or loss (including short delivery) of 
the goods shall be referred by the Consignor to the car- 


riers principal office “at...5..8 within the statutory 
period, and all the proceedings shall be instituted against 
the- carrier at ...........: where the carrier has his principal 
office. “ 


19. The carrier has issued the consignment note/way 
bill to the consignor subject to the consignor signing the 
goods forwarding note. 
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